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INTRODUCTION

1. The Committee on Shipping at its third session established, under
resolution 7(III), the Working Group on International Shipping Legislation
{WGISL) and recommended that the Working Group should include, inter alia., the
subject of charter parties in 1ts work programme. )/

2. At 1ts first sesslon, held in 1969, the WGISL adopted a work programme
that included charter partles as a priority subject. 2/ Resolution 49(X) of
the Committee on Shipping which amended the work programme of the WGISL also
included charter parties. 3/ At 1its fourth session in 1975, the WGISL
considered the subject, 4/ and requested the UNCTAD secretarlat to prepare the
followlng studies in order to enable the Working Group to decide what further
action it deemed necessary:

“(1) On time charter parties: A comparative analysis of the three main
forms of time charter parties, the Baltime., the New York Produce
Exchange, and Linertime, concentrating on the following clauses including
generally used additions and amendements thereto: clauses relating to
liabillity for loss of and damage to cargo, general average clause,
cancelling clause, arbitration clause, indemnity clause. notice clause.

{(ii) on voyaqe charter parties: A comparative analysis of the principal
clauses, including those mentioned in (i) above, the deviation clause and
the paramount clause, 1in regard to shipments of main interest to
developing countries, e.qg. grain, soya, rice., fertilizers and phosphates,
cores, timber, cement, sugar, copra, livestosk and oil.

(iii) A review in the context of the studies set out above, of those
clauses in order to determine thelr relative impact on the different

parties.®

3. 1n conjunction wlth the above studies, the secretariat was requested to
submit additional data to the Working Group at its seventh session to enable

it to decide whether there were:
'(i) clauses susceptible to standardization, harmonization or improvement
with a view to bringing about an equltable balance of rights and
. ~obligations of the different parties;
(11) aspects of charter parties sultable for internaticnal legislative
action;
(11i) possibllity of arriving at agreed definitions of basic terms used
in charter parties." 5/

Officlal Records of the Trade and Development Board, Ninth Session.
(TD/B/240 - TD/B/C.4/55). annex 1, p.26.

Report of the Working Group on International Shipping Legislation on its
first session, (TD/B/189 - TD/B/C.4/64), p.6.

Official Records of the Trade and Development Board, Twenty-flfth Session
(TD/B/921 - TD/B/C.4/254), annex 1, p.5l.

Report of the Working Group on International Shipping Legislation on its
fourth session, (TD/B/126 - TD/B/C.4/ISL/1T).

1bid. pp.17-18.
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4. The consideration of the subject, however, was postponed while the
subjects of marine insurance and maritime liens and mortgages were being
examined by the WGISL and the Joint UNCTAD/IMO Intergovernmental Group of
Bxpert8 on Maritime Llens and Mortgages and Related Subjects (JIGE). As the
work on marine insurance had been finallzed and the deliberations of the JIGE
on maritime liens and mortgages was to be completed in 1989, 6/ the Committee
on shipping at 1ts thirteenth session adopted resolution 61(XIII) 7/ which
approved the convenlng of the twelfth session of the WGISL, in the latter part
of 1989, to take up the subject of charter parties. The twelfth session of the
WGISL, however, had to be postponed to October 1990 1n order to allow the
secretarlat to prepare the necessary documentation.

Summary and conclusions

5. The report has been prepared on the basis of the mandate received by the
fourth session of the WGISL. It attempts to make a comparative analysis of
the clauses in varlous charter party forms and to lllustrate some of the
problems which exist in relation to the operatlion of certain standard charter
party forms and clauses and to demonstrate the current lack of international
uniformity in their Interpretation with a view to establishing the need for
further work in relation to the subject.

6. To obtain the necessary data for the preparation of the report,
questionnaires were sent to Governments and relevant organizations after the
fourth session of the WGISL in 1975 and subsequently to those involved in
chartering practices, including shipowners, charterers and shipbrokers in
1988. The information provided by the respondents to the secretariat's
questicnnaires have been taken into account in the preparation of the report.

7. The report 1is divided into six chapters. Chapter I, having described
briefly the main types of charter parties, loocks at some of the old and
out-dated charter party forms currently in use, including some of the comments
and criticisms made concerning these forms. Chapters II and III are confined
to the comparative analysis of certain clauses of time and veoyage charter
party forms respectively. &an attempt has been made, in these chapters, to
identify the problems, inconsistencies and uncertainties which exist in
relation to the Interpretatlon and operation of charter party clauses.
Chapter IV is included to 1llustrate that charter party terms can have an
impact upon third party bill of lading holders in several important respects
and that third parties who are strangers to a charter party may be bound by
its terims, even though they have not seen the charter party. Chapter V
discusses, inter alia, the difficultles and uncertainties arising from the
application of different liability regimes to charter parties and bills of
lading, and from the contractual incorporation of the Hague/Hague-Visby Rules
into charter parties and the exclusion of the Rules from charter parties., It
is proposed that such difficultles could be overcome by the mandatory
application to charter parties of a regime of responsibility for cargo similar
to the Hague/Hague-Visby Rules but drafted speclfically for application to
charter parties, Chapter VI contalns conclusions and recommendations which
may be summarized as follows:

6/ The final sesslon of the JIGE was held in September 1989 in London.
1/ Report of the Committee on Shipping on its thirteenth sesslon, Annex 1,
paragraph 14.




(a)

(b}

(¢)

B.

action as proposed in the above paragraph.
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The report identifies (in paragraph 406) a number of clauses, both in time
and voyage charter parties, as being capable of harmonization and/or
improvement. It further suggests that the secretariat may be requested to
determine, 1in consultation with the relevant commercial and internatiocnal
organizations, which of the clauses identified are suitable core charter
party clauses: and thereafter to prepare draft core clauses, wlth the
assistance and collaboration of these organizatlons, for consideration of
the WGISL.

The report further concludes that in order, effectively., to carry through
into charter parties a similar scheme of responsibillity for cargo to that
in the Hague or Hague-Visby Rules, a set of "tailor-made” rules
mandatorily applicable to charter partles is required. to cover the main
areas of responsibility. It is, however, proposed that further studies
may be desirable in order to determine: (1) the impact of such mandatory
rules if applied to voyage parties alone, or if applied to both voyage and
time charter parties: (ii) the impact of such mandatory rules if applied
only to operations referred to in article II of the Hague Rules, or if
applied to all voyages and all operations under a charter party.

The report also suggests that the drafting of agreed definitions of
charter party terms should be considered in conjunction with the drafting
of charter party clauses. It identifies charter party terms most suitable
for agreed definitions, and suggests that, in consultation with the
relevant commercial organizations, draft definitions may be prepared, with
the assistance of those organizations, for conslderatlon of the WGISL.

The Working Group on International Shipping Legislation may wish iﬁ'take
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Chapter I
CHARTER PARTIES - STANDARD FORMS

9. Charter parties are contracts for the use or hire of a vessel. They are
used for various purposes. The charterer may intend to carry cargoc on his own
behalf, or alternatively he may sub-charter the vessel or employ the vessel as
a general ship. 1In each case, a bill of lading is generally issued when the
goods are shipped. The bill of lading usually contains provisions regarding
terms and conditions of the carriage under it which often contradict the terms
of the charter party and gives rise to a number of problems. 8/

10, There are three main types of charter parties : voyage charter parties,
time charter partles. bareboat or demlse charter parties.

11. vnder a voyadge charter party, a shipowner undertakes to carry specified
goods Iin a named vessel on ohe or several voyages. The charterer is obliged
to furnish the agreed cargo and pay the frelght, which is usually calculated

according to the quantlity of carge loaded or carried, or scmetimes a lump sum
freight. 9/ :

12. Under a time charter party, a shipowner undertakes to render services for
a specific period of time or for the period of a defined "trip" by his master
and crew to carry goods put on board his ship by or on behalf of the time
charterer. 10/ The remuneration payable by the charterer 1is usually called
"hire” and 1s calculated in proportion to the time during which the charterer
is entitled to the use of the vessel.

13. While under both voyage and time charter parties the shipwoner remains in
possession of the vessel and renders services through hls master and crew,
under a bareboat or demise charter party, the possession and control of the
vessel pass to the charterer who i1s considered for all practical purposes the
owner of the vessel for the duration of the charter party. As a conseguence,
the master and crew become the servants of the charterer, who bears all
responsibility for the management, operation and navigation of the vessel. 11/

14, Although charter pafties are invariably made in writing and in the
majority of cases on the basis of standard forms in use, an oral charter party
is permitted in most jurisdictions. 12/ There is a large number of standard
charter party forms. especlally with respect to voyage charter parties. More
than fifty charter parties have been approved by the Baltic and International
Maritime Councll (BIMCO), most of which are voyage charter parties covering
various trades. There are also standard forms for tanker charter partles,
partly because of the specific characteristics of this type of carriage, and
partly reflecting the relatively stronger bargaining power of tanker
charterers. 13/

[e:]
.

8/ See Scrutton, Charter Parties and Bills of Lading, 19th ed.. (London,
Sweet and Maxwell, 1984), p.3.

9/ 1Ibid. p 51.

10/ Ibid.

11/ Ibid. p.49; see also Carver, Carriage By Sea, 13th ed. (London, Stevens &
Sons, 1982), paras 582-588.

12/ See Scrutton, op.cit., p.3. Under the Merchant Shipping Act of the German
Democratic Republic (SHSG) of 5 February 1976, articles 4(3) and 5(4)., the
charterer may demand the issue of a charter party. Similar situation
exists under the law of the Federal Republic of Germany. see the German
Commercial Code of 1897 (as amended) (HGB), Book flve, article 557.

13/ Paul Todd, Contracts for the Carriage of Goods by Sea, (BSP Professional

Books 1988) p.l9.
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15. In addition to the large number of standard form charter parties in use,
there 1s a vast number of private charter parties ("in-house" charter
parties). Some very large charterers have their own forms of charter

parties, 14/ and similarly scme large shilpping companies only use their own
standard form. Both standard forms and private charter parties are
supplemented by a myrlad of additicnal clauses (so-called "rider-clauses").
scme ¢of which have attained standardized wording themselves and many which are
drafted on an ad hoc basis.

16. Some of the standard forms have been 1n existence since the late 19th or
early 20th century without any real thought being given to thelr adaptation to
modern commercial life. Consequently, there are still in use many ©ld and
outdated standard forms which contaln ambigquous and obscure wording. The mere
fact that a large number of “rider" clauses are required in each case is a
testimony of the fact that the standard charter party form to which they are
appended is in need of supplementing. This is particularly the case in
relation to some old dry carqo charter parties. One particular feature of the
older forms of dry cargec standard forms 1s that they tend to favour
shipowners, while the more recently drafted forms tend to favour charterers.

17. Before examining various charter party forms in detail, it may be useful

to review briefly some of the oldest and most criticlzed charter party forms

and comments made by some leading judiclal authorities concerning these forms
and the clauses contained therein.

A. Voyage charter parties

18. Recent enqulries made by the UNCTAD secretariat indicate that of the older
and most criticlized forms of voyage charter party, the Baltic and
International Maritime Conference Uniform General Charter (the Gencon), the
Baltimore Berth Grain Charter Party (the Baltimore Form C), the Chamber of
shipping River Plate Charter Party {the Centrocon), and the Americanlzed Welsh
Coal Charter (the Amwelsh) are still in general use.

19. The Americanized Welsh Coal Charter is, In its origin., the oldest of these
charter parties. It was adopted in 1953 from the Chamber of Shipping Welsh
Coal Charter of 1896. Over 60 years ago in the English case of Miquel de
Larrinaga Steamship Co. v. D.L. PFlack & Son, 15/ Lord Justice Atkin had the
following to say about clauses which were substantially reproduced in the
Amwelsh form in 1953 and again in the 1979 amended form :

"This case arises out of the Chamber of Shipping Welsh Coal Charter of
1896, the demurrage clauses of which have proved a gold mine tec the legal
profession 1n the past and seem llkely to be a source of profit to the
legal profession in the future. The clauses in this or simllar form have
certainly been to the House of Lords once, many times before the
Commerclal Court, and a good many times before the Court of Appeal; and
it may be that the emlnent persons engaged in the industry and in shipping
relating to it may still think fit to take steps to make the clauses
clearer than at present they are.”

20. In 1985 in the case of The Mozart, 16/ the English Commercial Court,
having to construe one of these clauses in the Amwelsh Charter., had occasion
to comment:

14/ The major oll companies, for example, have their own forms. such as
Shellvoy 5 and Beepeevoy 2.

15/ (1925) 21 L1.L.Rep.284, at p.288.

16/ (1985) 1 Lloyd's Rep. 239, at pp.241-243.
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"The language of this clause is imprecise; it has given rise to problems
in the past. and it is not surprising that on the present occasion there
are different opinions amongst those who have tried to construe it... In
truth. the clause is so disorganized and imprecise that a traditional
verbal analysis leads nowhere."

21. The Centrocon Charter Party was adopted in 1914 and amended in 1950 and
1974. 1In 1924, Lord Justice Scrutton, in the English Court of Appeal in
H.A. Brightman & Co v. Bunge y Born, 17/ remarked:

"This charter is on the form known as the Chamber of Shipping River Plate
Charter., 1914, which was agreed between the Chamber of shipping and the
representative bedy of the Argentine Shippers. It contains phrases not
easy to construe, as is often the case when parties with conflicting
interests adopt an ambiguous form which each side dare not make precise

for fear the other party should disagree with their meaning if stated
precisely.”

22. In the above case., the Court was considering the strike clause of the
Centrocon Charter Party. Thirty-five years later the English Courts were
asked to consider the meaning of the same clause (which was left unrevised by
the 1950 amendment to the charter party) in a different context in the case of
Union of India v. Compania Naviera Aeolus S.A. (The “"Spalmatori”}.l8/ The
judge of the Commercial Court decided that the strike clause did not bar the
owner's claim for demurrage in the circumstances of the case. Three judges of
the Court of Appeal disagreed with that conclusion, although all were agreed,
including the parties, that "it was impossible to construe the words used in
their literal sense"”. The House of Lords, by a majority of three to two, in
turn disagreed with the Court of Appeal, one of the majority commenting:

"There is no wholly satisfactory interpretation or explanation of the
third part of thls clause and one must choose between two almost equally
unsatisfactory conclusions.®

23. The same strike clause was subject to an appeal to the English Court of
appeal in 1961 in the case of N.V., Reedrij Amserdam v. President of India
(The "Amstelmolen") 19/ and, agaln ten years later, in Ignian Navigation
co.Inc. v. Atlantic Shipping Co. S.A. (The "Loucas N").20/ The strike clause
in the Centrocon form of Charter Party still remains unamended although there
is now a "recommended" amendment to the clause for use 1n other charter
parties. The English Commercial Court judge in Navico A.G. v. Vrontadas
Naftiki Etairia P.E. (The "Costis"), 21/ remarked that the Centrocon Charter
Party and the Centrocon strike clause in particular had "kept lawyers in
congenlal employment for years".

24. The Gencon Charter Party form is the most commonly used general purpose
voyage charter form. It dates back prior to 1922 when it was first revised.
It was revised again in 1976. 1Its c¢lauses have glven rise to numerocus
disputes. 1In the case of Louls Dreyfus & Cle v. Parnaso Cla. Naviera S.A.
{The “Dominator”), 22/ the English Commerclal Court judge remarked that the

17/ (1924) 19 L1.L.Rep. 384, at p.385.

18/ (1960) 1.W.L.R. 297: (1962) 1 @.B. 1; (1964) a.C. 868,
19/ (1961) 2 Lloyd's Rep.l.

20/ (1971) 1 Lloyd's Rep.215.

21/ (1968) 1 Lloyd's Rep. 379 at p.382.

22/ (1959) 1 Lloyd's Rep.125.
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Gencon exceptions clause had not formerly come before the Courts and that: “it
is now my misfortune, apparently., to have to try and make sense of it“. He
considered the clause ambiguous and had recourse to the contra preferentem
rule in construing it.

25. In Salamis Shipping (Panama) S.3A. v. Edm. van Neerbeeck & Co. 5.A.

(The "Onisllos"), 23/ the "half demurrage" provisions of the Gencon Strike
clause were described in the English Court of Appeal as "ambiguous” and
capable, in themselves, of having elther the meaning that the owners or
charterers attributed to them. &2gain, in Superfos Chartering A/S v.
N.B.R.(London) Limited {The "Saturnia"), 24/ the Court was asked to consider
the Gencon Strike clause on a point on which arbitrators had disagreed and the
Court in turn disagreed with the umpire. The judge observed: "I do not find
in {the relevant part of the clause), or the clause as a whole. or in the
charter as a whole, any single decisive indication of the correct answer to
this problem.”

26. A major criticism of the Gencon Charter Party is that it is insufficiently
comprehensive and requires the addition of an undue number of additiocnal
clauses in almost every case. Thus, in QOverseas Transportation Co. v.
Mineralimportexport (The "Sinoe"), 25/ the English Commercial Court judge
commented:

"The charter itself was founded on the Gencon form, but was subject to
extensive amendments and additions. Indeed all the problems in this case
arise out of those additions which are most unhappily drafted”.

27. dgain in a recent New York arbitration, Trans-pacific Shipping Co. v.
Mitsul & Co. (USA) Inc., 26/ the arbitrator noted that the charter party which
was on the Gencon form was "hardly a model of clarity, not untypical of older
forms adapted for modern use.”

28. The Baltimore form C Gralin Charter Party was adopted in 1913 and has also
given rise to numerous arbitrations and much litigation before the Courts. 1In
the case of J,C. Carras & Sons (Shipbrokers) Limited v. President of India
("The Arggbeam”). 27/ the English Commercial Court judge remarked on the
"somgwhat archaic and often most baffling Baltime form C Grain Charter”. He
went on to state:

"It 1s surprising that competent lawyers in the United States, Canada or
this country have not by now been instructed to draft a modern and more
jntelligible substitute. It would not be a difficult task, and if the
result were accepted and the present form given its quietus, would quickly
justify the minimal expense involved by the subsequent savings in legal
costs to shippers, charterers, shipowners and grain exporters and
importers.” 28/

23/ (1971) 2 Lloyd's Rep.29.

24/ (1984) 2 Lloyd's Rep.366, affirmed (1987) 2 Lloyd's Rep.43.

25/ (1971} 1 Lloyd's Rep.514.

26/ S.M.A. No.2505 (Arb. at N.Y. 1988).

27/ {1970) 1 Lloyd's Rep.282, at p.287.

28/ The North American Grain Charter Party 1973 (Norgrain) was subsequently
agreed by the North American Export Grain Association, BIMCO, the Chamber
of Shipping of the United Kingdom and the Federation of National
hssociations of Ship Brokers and Agents (FONASBA). It was further amended
in 1989. But the Baltime C form is used more widely than the Norgrain
form.
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29. So far as tanker voyage charter parties are concerned, the oldest standard
form stlll in common use is the Asbatankvoy Charter Party (formerly Exxonvoy
69), which was adapted from the Warshipoilvoy form of charter adopted in 1942
and revised in 1950. The following comment has been made concerning this
charter party:

"Asbatankvoy (also Texacovoy) is closely based on the old Warshipoilvoy
form of charter and as a consequence is badly out of date. Some of the
clauses address past trading patterns and practices and many current
requirements are not included. Aasbatankvoy is still very widely used but
the parties use it at their peril. The numercus additional clauses
required with this charter do not remedy all the deficiencies in the
printed form and in their totality widen the scope for conflict. The
further addition of stopgap clauses is unlikely to eliminate all the

disputes and litigation which can stem from the use of this outmoded
form". 29/

B. Time charter partles

30. among the standard forms of time charter party, only two are of any
antiquity and these are the most commonly used dry cargo time charters:
The Baltic and International Maritime Conference Uniform Time Charter (the
Baltime). and the New York Produce Exchange Time Charter (the NYPE).

31. The Baltime form was originally -issued in 1909 and was amended in 1911,
1912, 1920, 1939 and 1950. A further small amendment to incorporate a
reference to the York Antwerp Rules 1974 was also made in that year. Many of
the clauses of the Baltime form have been subject to arbitrations and
litigation, but the clause for which the Baltime form is notorious (as
described by respondents to the UNCTAD secretarlat's enguiries) is the
Reponslbility and Exemption clause (clause 13 of the current form). 1In 1984,
the English House of Lords decided that the understanding of the clause which
had been accepted for at least the previous twenty-four years was incorrect.
The case In question was Tor Line A.B. v. Alltrans Group of Canada Limited
(The "TFL Prosperity”), 30/ in which the House of Lords disagreed with a
decision of the Supreme Court of New South Wales. Rustralia, in Westfal-Larsen
& Co. A/S v. Colonial sugar Refining Co. Limited 31/ and criticized a previous
English Commercilal Court decision in Gesellschaft Biirderlichen Rechts v.
Stockholms Rederiaktiebglag Svea (The “Brabant”) 32/ and a decision of the
Court of Appeal in Nippon Yusen Kaisha v. Acme Shipping Corporation (The
"Charalambos N. Pateras").33/

32. The House o¢of Lords 1n the "TFL Prosperlty” case undertock a de;ailed,
analysis of the four sentences of the Baltime Clause 13, and in intreoducing
that analysis stated:

"The printed form of this time charter first saw the light of day as long
ago as February 1909. It is thus almost three-guarters of a century
old... To say that the grammar of these four sentences and indeed the
drafting is in many places sadly defective and that on any view there is a
surplusage at various points in the clause does not solve the problem of
construction, but merely adds seriously to their complication. Unhappily
bad grammar, bad drafting and verbal surplusage are common features in the
drafting of clauses in charters." 34/

[a%
We)
~

Williams & Bonnick, Commentaries on Tanker Voyaqe Charter Parties,
(Intertanko 1989) p.2.
(1984) 1 Lloyd's Rep.123.
(1960) 2 Lloyd's Rep.206.
{1965) 2 Lloyd's Rep.546.
(1972) 1 W.L.R. 74,
(1984) 1 Lloyd's Rep.123 at p.l26.
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33. The New York Produce Exchange (NYPE) form of dry cargo time charter which
1s by far the most commonly used dry carqo form was issued in 1913 and amended
in 1921, 1931, 1946. A new version of the NYPE form was introduced in 1981
under the Code name “Asbatime", but it is very little used in comparison to
the use of the NYPE 1946.

34. Parts of the NYPE are obscure and parts are antiquated. 1In the case of
the Summit Investment Inc., v. British Steel Corporation (The "Sounion®"). 35/
the English Court of Appeal was asked to construe clause 20 of that charter
which provides:
"Fuel used by the vessel while off-hire, also for cooking, condensing
water, or for grates and stoves to be agqgreed as to quantity. and the cost
of replacing same to be allowed by owners."

35. The interpretation of the clause had been the subject of differing views
for a number of years. 1In the case in question a panel of three arbitrators
had disagreed, a majorlty preferring a liberal construction. The Court of
first instance, on appeal. had preferred the stricter interpretation of the
minority arbitrator. The Court of Appeal restored the majority view and in
the leading judgment the following comment appeared:

“In 1913, which saw the birth of the widely used New York Produce Exchange
form of time charter, the main engines of ships were steam driven and the
bollers were coal fired. Consistently with this situation, the crew's
quarters were equipped with "grates" for the burning of coal in open fires
and "stoves" for doing so 1n closed fires. Today very many ships are
motor driven and even when they are not, steam is raised using oil fuel
instead of coal. Accordingly a ship equlpped with either a "grate" or a
"stove" must be a great rarity. Nevertheless, despite revision in 1921,
1931 and 1946, the Mew York Produce Exchange form obstinately continued to
refer to "grates and stoves" and we have been called upon to construe the
phrase.” .

36. In relation to the older types of time charter party forms, it is said
that these charter partles “"having been worked cut mostly by shipowning
interests, they are, to some extent, blased in favour of shipowners, this
being especially true of the Baltime form, also that their wording is too
often loose, even as In the case of the NYPE form to the point of

cbscurlty... many uncertainties, contradictions and inequities are not
inherent to the peculiarities of international ocean transport (conflicting
laws, perils of the sea}), but too often consequences of loose wording.
vaqueness of concept, obsolete heritage of the age of sail, in the basic
contracts in use. When they came to existence more than three-score years ago
they accomplished a useful purpose; but it is evident, now, that they dc not
state with sufficient precision the rights and duties the parties intended to
recognize to each other when contracting. This leaves the door wide open to
litigation when scmething goes wrong, and because most cases are referred to
arbitration or Courts in Anglo-Saxon countries where law is based on
precedent, but where precedent is not always binding on the arbitrators,
confusion is unavoidable. The practical shipping man does not always have the
law training and experience to avold the many pitfalls awaiting his chartering
steps, nor the time to weigh them when his decision requires promptness." The
conclusion reached was that "much good would be achieved by the appearance of
an improved, equitable, clearer contract form, better adapted to modern
trading methods, and purged of ambiquities where unscrupulcus parties can take
refuge, and by the general use of such a form by a large majority of shipping
people” .36/

(1987) 1 Lloyd's Rep.230.
J.E. Cassegrain, Reponsibillties and Liabilities of the Time Charterer,
a paper delivered at a seminar sponsored by the FONASBA on "Time Charters

- Why the Coenfusion ?", London, 24-25 March 1977, pp. 2 and 9-10.

357
36/
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Chapter II

ANRLYSIS OF CERTAIN CLAUSES OF TIME CHARTER PARTIES

37. This chapter concentrates on reviewing some of the clauses contained in
time charter parties with a view to identifying some of the problems that
arise in relation to their construction and operation. It deals firstly with
clauses specified in the request from the fourth session of the WGISL. 37/

It deals addltionally with the clauses in respect of which concerns were
expressed by the respondents to the UNCTAD secretariat's enquiries, as well as
with a number of clauses which are considered ambigquous, outdated or subject
to varying interpretations in different jurisdictions.

38. The analysls 1is based mainly on the clauses contained in the two most
wldely used standard dry cargo time charter forms. i.e. the Baltime 1974 and
the New York Produce Exchange (NYPE) 1946, as well as the 1981 revision of the
NYPE, Code name Asbatime, the BIMCO Deep Sea Time Charter 1974, Code name
Linertime. References are also made to the draft time charter, Code name

“Fontime" prepared by the Federation of National Associations of Ship Brokers
and Agents (FONASBA) and to some tanker time charter forms.

39. Most time charter party disputes are decided in London or New York. The
case references in this study are therefore mainly English Court decisions
(normally on appeal from arbitration awards), U.S. Court decisions and New
York Arbitratlion awards (which are not normally subject to appeal). 38/

4. Speed and consumption clauses

40. The description of the vessel in time charter parties includes, inter
alia, the vessel's name, flag, ownership, class, deadweight capacity,
registered tonnage, and speed and fuel consumption. The description of the
vessel, especlally with regard to statements of speed and fuel consumption, is
of particular significance for the time charterer., since the charterer assumes
the commercial operation of the vessel and bears certain costs with regard to
her employment, 39/ The time charterer is responsible for the provision of
bunker fuel and as a result the vessel's consumption has a major impact on
charterers' financial ocutlay. Furthermore, as the charterer pays hire in
proportion to the time during which the vessel 1s chartered irrespective of
the number of voyages the vessel may perform, the speed of the vessel becomes
an lmportant part of the agreement.

41. The Baltime, NYPE, Asbatime and Linertime each contain a similar preamble
allowing for the description of the vessel to be inserted. Typically, the
Baltime provides that the ship shall be "capable of steaming about ... knots
in good weather and smooth water on a consumption of about .. tons best Welsh
coal, or about ... tons oll-fuel”. The NYPE, Asbatime and Linertime contain
simllar provisions, although the NYPE and Asbatime are less restrictive in
referring only to "good weather conditions".

42, These provislons are much criticized by respondents to the enguiries made
by the secretariat. They are considered as a real problem area. The source
of the problem is said to lie in the fact that the evidence of weather

37/ See para.2 of this report.

38/ see Wilford, Coghlin and Kimball, Time Charters, 3rd ed., (Lloyd's of
London Press, London, 1989), Introduction, page vii.

39/ Under time charter parties. the costs arising out of the operation of the
chartered ship are usually shared between shipowners and charterers: while
the shipowners normally bear the fixed costs (e.g. for wages. insurance,
etc), the charterers pay for the variable costs (e.g. for fuel and various
dues and charges. See Linertime clauses 4 and 5; the NYPE clauses 1 and
2; Baltime clauses 3 and 4.
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encountered is only in the master's possession although it is acknowledged
that, to some extent, weather routing companies and meteoroclogical data
supplied from official sources attenuate the problem. The terms "about”, "in
good weather and smooth water" and "under good weather conditions" are
considered as ambiguous, giving rise to disputes as to their meaning.
"Opinions of arbitrators and the market vary as to whether the term "good
weather” means In conditions up to Beaufort Wind Scale Force 4, 5 or € ?
"smooth water"” to all intents and purposes is never or rarely encountered. It
virtually calls for dead calm conditions and, if literally interpreted,.
renders meaningless the speed and consumption warranty". 40/

43. The following comment has been made in relation to the clause in the
Baltime charter:

“Almost all time charterparties provide an owners' guarantee for speed and
consumption although it is sometimes dispensed with 1f the charter period

is very short or 1f, for example, it is for short ceastal voyages. Speed

and consumption are as important as the loading capacity and more heavily

litigated.

1f you are careful and look at the preamble of Baltime, you will find that
the promise is based on very favourable conditions - not any average,
rather a trial trip speed. "Good weather and smooth water"” is generally
understood to mean Beaufort Force 3 or less, irrespective of the state of
the sea. Unless there is a heavy swell, the sea does not make much
difference. Nothing is said about the speed actually made by the vessel
during the whole period. 1t is sufficient for the owner to show that for
a day or so the ship made the promised speed. o

what if the vessel does not use her power to the full? It is true that
clause 9 says that the Master shall prosecute the voyages "with the utmost
despatch", but what is utmost? And what happens if the Master does not?
Clause 13 expressly excludes liability for delay even 1f caused by default
or neglect by the owners' servants.

With a Baltime type of clause ... it is very difficult for the charterers
to prove that the ship is an underperformer. The main source of
information as to capability is the deck log. The observed distances from
point to point may be used for control. likewise the entries 1in the engine
log as to revolutions per minute (r.p.m.)." 41/

44, But as has been polinted out by a New York Arbitrator 42/ in what may
perhaps be thought an understatement “...it has been known for the log extract
figures to be scmewhat gquestionable...".

45. 1t has further been said that "Baltime Box 12 gives only approximate
figures ... and ...[from] part II it is clear that any representation is
limited to 'good weather and smooth water'. Thus the owner gives nc assurance
about the actual performance over the time of the agreement, and it is
difFficult for a charterer to show a breach of this warranty (but not
impossible: See The Apollonius). This is not surprising given that Baltime is
drafted primarily with shipowners' interest in mind. NYPE is similar to
Baltime.. The same is true of Linertime". 43/

/ Submission by FONASBA.

/ Bonnick., Gram on Chartering Documents, 2nd ed., Lleyd's of London Press,
1988, p.59.

/ Michael A. van Gelder, in a paper given at the IVth Internationzl Congress
of Maritime Arbitrators in London in May 1979.

43/ P. Teodd, op.cit., p.133.
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46. The statement relating to the vessel's speed, unlike other descriptive
details. has been construed to apply at the time of delivery of the vessel.
In the case of The "Apollonius”, 44/ the English Commercial Court
Judge,disagreeing with the view expressed in an earlier case, 45/ decided
that from the business point of view it was clear that commercial
considerations required the description as to the vessel's speed tc be
applicable at the date of her delivery. whether or not it was applicable at
the date of the charter. Therefore, the charterer was held to be entitled to
recover damages (under the Baltime form) since the vessel was described as
capable of about 14 1/2 knots. but was in fact capable of only 10.61 knots on
delivery because her bottom was dirty.

47. The situation appears to be the same under American law. 46/

48. The difficulties caused by the use of the word "about” in describing the
speed and fuel consumption of the vessel in these charter-parties have been
described by a London Arbitrator 47/ 1in the following terms:

“The Baltlime and NYPE forms in present use contain wording derived from an
age before the First World War, then applied in the main to B000 tons,

9-10 knots., ccal-burning. steam-reciprocating vessels. After sailing,
nothing was heard by and from the master which could affect the operation
of the ship unless he reached a port where he could be reached by a
telegram. He had no radio, no radar. no weather information:; coals
varied; the difference between malntenance before the commencement of the
voyage and thereafter was meaningful; there was no telephoning owners, no
flying out of superintendents or spares. 1In those days., 1t was truly said
that ships were not clocks: hence the contract of hire - save only name,
flag, class and draft - was hedged around in almost every particular,
either expressly or 1lmplied, with ABOUT.

Apart from the oil companies who have broken with the past... , recasting
the contract to bring performance as far as possible into line with the
voyage estimate, the time-charterer today negotlating terms of hire on a
Baltime or NYPE form, or doing his voyage estimate, 1s still faced with
the problem as to what flgure to feed into his computer as to cargo,
speed, bunkers, etc.

The construction by the Courts of ABOUT made in those far-off days are
still quoted and applied to far-differing circumstances. It is submitted
that in 1979 what is "nearly” or "all but" differs markedly from

pre-1914. What was necessarily a wide margin of tolerance should now,
unless expressly stated to the contrary or implied, be construed narrowly.”

49. This arbitrator concluded however that even if the range of tolerance in
charters such as Baltime and NYPE is construed narrowly, "the form, as

printed. still puts the risks of the voyage on the charterers" instead of "on
to the owners, where it truly lies, as they alone know and operate the ship."

50. The word "about" was the subject of interpretation in a recent London
arbltration., where the question was what., if anything, was to be allowed in
relation to the word "about". It was stated that since the owner knew (or
should have known) the detailed particulars of his vessel's performance. there

44/ (1978) 1 Lloyd's Rep. 53.
. 45/ Lorentzen v. White Shipping (1943) 74 L1.L.Rep. l61l.

6/ See Wilford...,Time Charters, op.cit., pp.82-83.
7/ Selwyn, J., in a paper presented at the IVth International Congress of

Maritime Arblitrators, London, May 1979.
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was a temptation to make no allowance for the word “about". However. the
Tribunal felt that it could not ignore the words which had been expressly
agreed between the partles and inserted into the charter party., so that effect
had to be given to the word "about". 1In the circumstances of the case, a
quarter of a knot, rather than the usual half a knot formely often given by
London Maritime Arbltrators, was held to be a fair allowance for the word
“about” .48/ The idea that the allowance for "about" should always be half &
knot or five per cent was also rejected by the English Court of Appeal in Arab
Marltime Petroleum Transport Co. v. Luxor Trading Corp. (The Al Bida) 4%/ who
held that the allowance must be tailored to the ship's configuration, size.
draft and trim, etc. It is therefore difficult for shipowners and charterers
to predlct in advance what allowance will be given.

S1. To avold these difficulties, most tanker time charter forms contain a
performance clause, requiring the owner to warrant a minimum average speed in
weather conditions defined by reference to a maximum specific Beaufort Wind
Scale Force. The STB Tanker Charter Party, clause 8, warrants that the vessel
shall maintain throughout the pericd of the charter a guaranteed average speed
and fuel consumption under all weather conditions. Some tanker charter
parties provlde for adjustment of hire in the event of underperformance 50/
whlle a few, such as Intertanktime B0, provide for a review of the vessel's
speed and fuel consumption every 12 months and for adjustment of hire
(downwards or upwards) accordingly. 51/

B. Safe port clauses

52. Most charter parties, whether time or voyage, include express undertakings
that the vessel shall be employed by the charterers between safe ports. The
Linertime, for instance, provides by clause 3, that "The vessel to be
employed in lawful trades for the carriage of lawful merchandise only between
good and safe ports or places...". Clause 2 of the Baltime contains a similar
wording. Construed literally these words would seem tc impose an absolute
11ability on the charterers if a port to which the vessel 1s ordered by them
turns out not to be safe.

53. A safe port has been defined in the English case of Leeds Shipbing v.
Société francaise Bunge (The "Eastern City") 52/ by Lord Justice Sellers in
the following terms:

..., a port will not be safe unless, in the relevant period of time. the
particular ship can reach it, use it and return from it without, in the
absence of some abnormal occurence, being exposed to danger which cannot
be avoided by good navigation and seamanship...".

54. This definition has been widely accepted as a correct description of what
ay constitute a "safe port”. 53/ The definition has been held to cover both

=

48/ See BIMCO Bulletin 6/88, December 9381.

49/ (1987) 1 Lloyds' Rep 124.

50/ See clause 9 of the STB form.

51/ See clause 23.

52/ (1958} 2 Lloyd's Rep. 127, at p.13l.

53/ See Charterparty Laytime Definitions 1980, issued by the BIMCO, Comité

Maritime Internatiocnal (CMI), FONASBA and the General Council of British
Shipping {GCBS). The definition of "safe port" in the Laytime Definition
is closely based on the statement in The Eastern City.
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gecgraphical and pclitical safety. 54/ The English House of Lords in Kodros
shipping Corporation v. Empresa Cubana de Fletes (The "EVIA No.2}", 55/
construed the obligation as requiring only that the port should be
prospectively safe at the time of nomination. But the decision leaves
unanswered the questions whether it is sufficient for the charterers to
exercise reasonable care in nominating a port and whether they are responsible
for any lack of care on the part of agents or independent contracters whom
they ask for advice regarding the safety of the port.

55. In the case of The "Evia No.2", the vessel,chartered on the Baltime form,
was ordered to Basrah but she was unable to leave the port because of outbreak
of war between Iran and Irag. The shipowner claimed that the charterers were
in breach of their safe port obligation under clause 2 of the charter party.
The House of Lords held that there was no breach of clause 2 by the charterers
since Basrah was prospectively safe at the time of the nomination and the
unsafety arose after her arrival and was due to an unexpected and abnormal
event. Lord Roskill stated that the charterer’'s contractual promise related
to the characteristics of the port or place in question and meant that when
the order is given that port or place was prospectively safe for the ship to
get to, stay at, so far as necessary, and in due course, leave. But if some
unexpected and abnormal event thereafter suddenly occurred which created
conditions of unsafety where conditions of safety had previcusly existed and
as a result the ship was delayed. damaged or destroyed, that contractual
promise did not extend to make the charterer liable for any resulting loss or
damage, physical or financial. Otherwise the charterer would be made the
insurer of such unexpected and abnormal risks which should properly fall upon
the ship's insurers. 56/

56. It is not clear whether American law would follow The ("Evia No.2)" case
in holding that prospective safety at the time of nomination was sufficient.
what is clear is that there is a substantial divergence between American and
English law in the damages recoverable in unsafe port cases. It often happens
that the vessel suffers damage as a result both of the unsafety of the port to
which the vessel has been ordered by the charterers and the negligence of the
Master (or others for whom the shipowners are responsible} in deciding to
enter the port, in the handling of the vessel while in the port or in failing
to leave when the danger should have become apparent. 1t appears now to be
well settled under American law that the damages suffered by the vessel in
such circumstances may be apportioned between the shipowners and the
charterers by reference to the respective degree of their "fault"”, in
accordance with the principles laid down by the Supreme Court in United States
v. Reliable Transfer Co. Inc.. 57/ This approach has been adopted in a number

54/ See Qgden v. Graham (1961) 1lB. & S. 773; The Teutonia (1972) L.R.4

pP.C. 171. BAs to whether charterers are liable for the unsafety of a port
which 1s named in the charter, see The Houston City (1954) 2 Lloyd's

Rep. 148; The Stork (1954) 2 Lloyd's Rep. 397; The Helen Miller (1980)

2 Lloyd's Rep. 95-101: The Mary Lou (198l) 2 Lloyd's Rep. 272-280;
Wilford..., Time Charters, op.cit., p.152.

(1982) 2 Lloyds Rep. 207.

Ibid., p.315. It was further decided that clause 2 of Baltime imposed a
secondary obligation on the charterer to nominate another port, itself
prospectively safe at the time, if the nominated port became unsafe before
arrival, and to leave the port if it became unsafe while the vessel was
already in port. Whether this obligation also applies in voyage charter
parties is not clear.

57/ 421 U.s. 397 (1975).
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of safe port, safe berth and similar contract cases including The "Oceanic
First", 58/ The "American Challenger", 59/ Board of Commissioners v. M/V
“Space King", 60/ and The "Maplebank". 61/

57. The same division of damaces in acceordance with the degree of fault will
not however be made by the English Courts in similar circumstance where there
is an express safe port warranty of the kind in the Baltime, NYPE and
tinertime charters. It was held by the Court of Appeal in a recent case.
Foslkringsaktieselskapet Vesta v. Butcher., 62/ that apportionment of damages
in accordance with the degree of fault under the Law Reform (Contributory
Negligence) Act, 1945, was not applicable to an action in contract, unless the
defendants's liability in contract was identical to his liability in tort for
negligence. And this is plainly not the case where charterers expressly
warrant in the charterparty the safety of the ports they may nominate. Under
English law the test is whether the charterers' breach of contract in ordering
the ship to an unsafe port is the effective cause of the damage, in which case
their 11iability will not be reduced on account of the negligence of master and
ecrew, or whether that negligence has broken the chain of causation, in which
case the charterers will not be liable at all. 63/ It results from these
differences that, even though the Master of a ship may be substantially to

blame for the damage suffered by his ship but less than 50 per cent to blame,
in England the shipowners would probably succeed in recovering 100 per cent
of the damage, whereas in New York, in the same circumstances, the shipowners’
recovery would be reduced to the extent that their Master's fault contributed
to the damage. 64/ By contrast, the shipowners would recover nothing in
England if their master was malnly to blame, even though the charterers were
substantially to blame also, whereas in New York the damage would again be
apportioned.

58. 1t is unlikely that the American law approach of apportionment of damages
would be accepted in some civil law countries which treat the obligation of
the charterer, with regard to nomination of safe port, as one of due
diligence. It seems that under Scandinavian Law 65/ and the Law of the
Federal Republic of Germany 66/ as well as the Law of the German Democratic
Republic, 67/ if the nominated port turns out to be unsafe. the charterer
(himself or through his servants and agents) will only be liable for the
resulting damage if he was negligent or failed to exercise due diligence in
nominating a safe port.

58/ S.M.A. No. 1054 (Arb. at N.¥. 1976).

59/ 1977 maMC 318,

60/ 1978 AMC 856 (E.D.La.l1978}.

61/ 1982 AMC 2564 (E.D.La.l1981).

62/ (1988) 1 Lloyd's Rep.19.

63/ See Wilford..., Time Charters. op.cit., pp-149-150.

64/ See Nichols & Kuffler on "Breach of Charter and Apportionment of Damages
in Safe Berth/Safe Port Disputes”" in a paper presented to the VIIIth
International Congress of Maritime Arbitrators, Madrid, 1987.

65/ See H. Tiberg, The Law of Demurrage, 3rd ed. (London, Stevens & Sons,
1979) pp.289-290.

66/ See H. Prissmann, Seehandelsrecht, (Minchen, C.H. Beck'sche
Verlagsbuchhandlung 1968) pp.401-404.

67/ See Merchant Shipping Act of the German Democratic Depublic, (SHSG) 1976,
articles 12(1), 12(2) and 57(3).
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C. belivery clauses

59. Clause 1 of the Baltime and Linertime reads: "The owners let, and
charterers hire the vessel for a period of ... from the time the vessel is
delivered...". The NYPE similarly provides that "the sald owners agree to
let, and the said charterers agree to hire the said vessel, from the time of
delivery.. ". 68/ These clauses determine the period from which the owner
agrees to place the services of his vessel through his master and crew at the

disposal of the charterers so that they can give orders as to her
employment. £9/

60. All three charter partles. however, misleadingly use the terms "delivery”
and "let" (and also such terms as "redelivery”, and "sublet") which are
appropriate to a lease or demise of a vessel, but not to a time charter which,
in almost all jurisdictions. is only a contract of affreightment and involves
no leasing of the vessel. 1In general charterers acquire no possessory rights
in the vessel under these forms of charterparty. In the case of Sea & Land
Securities Ltd. v. Williams Deckinson., 70/ Lord Justice Mackinnon described

the time charter party as a document which began 1ife as an actual demise, and
considered it to be a:

*...misleading document, because of the real nature of what is undertaken
by the shipowner is disquised by the use of language dating from a century
or more ago, which was appropriate to a contract of a different character
then in use... The modern form of time charter party is, in essence, one
by which the shipowner agrees with the time charterer that during a
certain named period he will render services by his servants and crew to
carry the goods which are put on board his ship by the time charterer.
But certain phrases which survive in the printed form now used are only
pertinent to the older form of demise charter party. Such phrases... are
- 'the owner agrees to let', and 'the charterer agrees to hire', the
steamer. There was no 'letting' or 'hiring' of this steamer”.

Condition of vessel on delivery - Seaworthiness

61. Standard time charter parties invariably contaln provisions regarding the
shipowner's undertaking to deliver the vessel in a seaworthy condition. 71/

The Baltime, by clause 1, requires the vessel "on delivery" toc be "in every
way fitted for cargo service". The NYPE requlres the vessel to be "ready to
receive carge with clean swept holds and tight, staunch. strong and in every
way fitted for the service, having water ballast. winches and donkey bollers
with sufficient steampower... sufficient to run all the winches at one and the
same time (and with full complement of officers, seamen. engineers and firemen
for a vessel of her tonnage)". 72/ The Linertime wording, in clause 1, is
that the vessel shall be "in every way fitted for ordinary dry carge service
with cargo holds well swept, cleaned and ready to receive cargo”. uUnder
English law, and so far as concerns the NYPE wording at least, under American
law, these requirements constitute an absolute warranty of the seaworthiness
of the vessel on delivery - a warranty which would in any event be implied in

8/ Preamble, line 13.
69/ See The "Madeleine" (1967) 2 Lloyd's Rep. 224 at p.238; Wilford...,
Time Charters, ¢p.cit., p.88.

0/ {1942) 2 K.B.65 at p.69.

1/ For the vessel to be considered seaworthy, she must be fit in design,
structure, conditlons, and equipment to encounter the ordinary perils of
navigation. She must also have a competent master, a competent and
sufficient crew, and be fit to carry the cargo. See Carver. op.cit.,
paras. 147-151.
Preamble, lines Z21-24.
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the absence of express terms. 73/ So the expressions "fitted” and "ready™
have been interpreted broadly in this context. But, confusingly. the absolute
warranty of seaworthiness on deltivery may be reduced by other clauses in the
charter to a warranty that only due diligence has to be exercised by the
shipowner to make the ship seaworthy on or before delivery.

62. Under the NYPE form., the ambiguous wording of clause 24 (Paramount Clause)
has, on the authority of the English House of Lords in Adamastos Shipping v.
Anqlo—Saxon Petroleum Co. (The "Saxon Star"), 74/ as applied by the Court of
Appeal to NYPE charters in a number of later cases., the effect of
incorporating the Unlted States Carriage of Goods by Sea Act into the charter
party. Consequently, the obligation of the shipowner is reduced from an
absolute undertaking tc an undertaking to exercize due diligence to make the
ship seaworthy, before and at the beginning of each veoyage under the charter
party. This, however., means that not only the shipowners themselves but also
all their servants., agents and independent contractors must have exercised due
diligence. The Asbatime has a provision similar to that in the preamble of
the NYPE., but its Paramount clause only incorporates the Carriage of Goods by
Sea Act of the United States, or Hague/Hague-Visby Rules as applicable., into
bills of lading issued under the charter party and not into charter party
itself. Since 1t contalrs no further clause limiting the owners' strict
obligation to deliver a seaworthy ship the liability impesed on shipowners
under Asbatime as regards initial seaworthiness is therefore higher than under
the Hague/Hague-Visby Rules. A similar approach is adopted by the draft
Fontime, although the obligation imposed on the owners is even stricter since
it makes the requirement a continuous warranty.

63. Under the Baltime form, clause 13 reduces the shipowners' strict -~
obligation to deliver a seaworthy vessel to what is called "personal due
diligence". 1In other words, shipowners are only liable for any physical loss
or damage to goods or for delay caused by "want of due diligence on the part
of the owners or their managers in making the vessel seaworthy and fitted for
the voyage". 75/ As a result, unseaworthiness caused by the negligence of
‘crew or independent contractors 1ls generally exempted by the clause. 76/

64. Linertime, clause 12(c), in dealing with shipowner's responsibility adopts
the Hague/Hague-Visby Rules concept., requiring exercise of "due diligence on
their (owners) part before and at the beginning of each voyage to make the
ship seaworthy".

65. Thus, although the NYPE, Baltime and Linertime give an initial impression
of the owners' absolute undertaking to deliver a seawcorthy ship, it becomes
clear from subsequent clauses that the owners' responsibllity as regards
seaworthiness is limited to the exercise of due diligence to make the ship
seaworthy. 17/

66. The obligation to provide a seaworthy vessel under most time charter
parties relates to the commencement of the charter period and thereafter the
owners undertake to maintain the vessel in an efficient state throughout the

Giertsen v. Turnbull {1908} s.C. 1101.
(1859} A.C. 133.
Tor Line R.B. v. Alltrans Group of Canada (The"TFL Prosperity") (1984) 1
Lloyd's Rep. 123.
See The “"Brabant” (1967) 1 Q.B. 588.
See Diamond A., "Owners' responsibilities and the eXxception clauses
relating to them", a paper delivered at a Seminar organized by FONASBA on
“Time Charters: Why the Confusion", 24-25 March 1977, London.

383
i

ISl
~J |
~ S




- —

_.18_

service.78/ There 1s considerable variation in national approaches in this
respect. While under English common law the implied warranty of seaworthiness
is satisfied if at the commencement of the charter period the vessel is in a
seaworthy condition, 29/ under American law the owners are required to make
the vessel seaworthy at the beginning of every voyvage performed during the
charter period. 80/ The laws of the Federal Republic of Germany Bl/ and the
German Democratic Republic 82/ oblige the owners to exercise due diligence to
make the vessel seaworthy at the begining of every voyage.

D. cancelling clauses

67. Charter parties usually contain a cancelling clause under which the
charterer is given the right to cancel the charter party, should he so wish,
if the vessel is not delivered by a particular date.

68. The Linertime. clause 2, and the Baltime. clause 22, provide that:
"Should the vessel not be delivered by the.. day of.. 19.. the charterers to
have the option of cancelling. 1If the vessel cannot be delivered by the
cancelling date, the charterers, 1f required, to declare within 48 hours
{sundays and Holidays excluded)} after receiving notice thereof whether they

will cancel or will take delivery of the vessel”. The NYPE has a similar
clause to the first sentence of the Baltime and Linertime clause, but has no
equivalent of the second sentence. It provides that "... should vessel not

have given written notice of readiness". 83/

69. The effect of a cancelling clause is that although its operation is not
dependent on any breach of charter party by the owners,nevertheless the
charterers are entitled to cancel if the vessel is not delivered in a
condition described by the charter party. 84/ that is to say in a seaworthy
condition and in every way fit for the service. 85/

70. The problem regarding cancelling clauses, particularly in relation to the
clause In the NYPE form, has been described in the following terms:

"Where there is a cancelling clause and the ship cannot get to the port of
loading by her cancelling date, she is yet bound to proceed, unless the
delay by excepted perils is such as to put an end to the charter. The
shipowner cannot, when the cancelling date is past, call upon the
charterer to declare whether he will load the vessel or not. 1In practice
the charterer usually refuses to answer, when freights have fallen, in the

~J
a

See Maintenance Clauses, paras... of this report. The draft Fontime,
however, impose on the owner a continuous obligation by requiring the
vessel "to be tight, staunch, strong and in every way fit for trading -
and shall so remain for the currency of this charter". This cbligation is
much higher than that under the Hague/Hagque-Visy Rules which is to '
exercise due diligence to make the ship seaworthy before and at the
beginning of the voyage.

/ See Glertsen v. Turnbull (1908) s.C.110l: Carver, op.cit.., para.l55.

/ Clark, M., "Seaworthiness in Time charters"”, Lloyd's Maritime and
Commercial Law Quarterly, 1977, pp 493-494.

81/ See Section 559 of the H.G.B.

2/ See Sections 79 and 80(1) of the SHSG.

/ Clause 14 of the Asbatime contains a similar wording. _

/ See clause 1 of the Baltime and lines 22-24 of the preamble of the NYPE.
The exercise of the right to cancel does not however deprive the
charterers of their remedies for any other breaches of contract; see
Nelson & Son v. Dundee East Coast Shipping (1907) s.C. 927,

B85/ See The "Madeleine” (1967) 2 Lloyd's Rep. 224; The "Democritos" (1976) 1

Llioyd's Rep. 149; Wilford..., Time Charters, op.cit., pp.287-294.
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hope of making a new bargain with the shipowner under pressure. The
shipowner may defeat this manoeuvre by refusing to proceed. whereupon the
charterer will in all likeliheod be unable to prove any damage ... A
charterer is not entitled to cancel (semble under the clause as distinct
from any right he may have to rescind at common law) before the cancelling
date, even though 1t is clear that the owner will be unable to tender the
ship in time." 86/

71l. This passage points up criticisms of cancelling provisions in charter
parties, both time and voyage. which have been made by respondents to
enquiries by the secretariat. The charterers' absolute obligation to accept
delivery if the ship is in the condition required., or to load a cargo under a
voyage charter, can be contrasted with the absence of any absolute obligation
on the ship under such cancelling clauses to arrive by the cancelling date.
The only obligation on the ship. which is implied under English law, is that
of reasonable despatch. 87/ The position is the same in the United States.88/

72. There is an attempt in the second sentence of the Baltime and Linertime
cancelling clause to alleviate the problem by requiring the charterers to
declare whether they will cancel within 48 hours of the shipowners giving
notice that the vessel cannot be delivered by the cancelling date. Bur this
can work unfairly to the disadvantage of both charterers and shipowners. 1f,
following such a notice, the charterers declare that they will take delivery.
they will usually be bound to their declaration even if the vessel 1s yet
further delayed later. Also. the meaning of "If the vessel cannot be
delivered" is ambiquous. It is not clear whether it is sufficient for the
shipowner to estimate, on reasonable grounds, that the vessel will not reach
the delivery port by the cancelling date or whether the charterers can require
the ship- owners to prove that, given the actual position of the vessel at the
date of the notice, the vessel could not have been delivered by the cancelling
date. 89/

E. Maintenance clauses

73. EBach form of charter party contains a so-called "maintenance clause" which
provides, in the case of the NYPE, that the shipowners shall pay for certain
of the running expenses of the vessel and "maintain her class and keep the
vessel in a thoroughly efficient state in hull, machinery and equipment for
and during the service". 90/ This provision appears to be construed
differently under American and English law. Under American law, the
maintenance clause is regarded as supplementing the express warranty of

86/ Scrutton on Charter parties, op.git.. at page 123.

87/ Nelson & Sons v. The Dundee East Coast Shipping Co. Limited (1907)
44 5.L.R. 661 and Marbienes Compania Naviera S5.A. v. Ferrostaal A.G.
(The "Democritos”) (1976) 2 Lloyd's Rep. 149.

88/ United States Gypsum Transport Co. v. Dampskibs Aktieselskabet Karmoy
(1930) 48 Fed. Rep. (24} 376,
89/ See clause 4 of the Multiform 1982 (1986 revision) which provides the

charterer with an option to cancel the charter party if, prior to
rendering notice 'the vessel's cancelling date has already passed or....
the vessel has begun her approach voyage and in the ordinary course of
events would be unable to tender notice before the cancelling date, the
owners, having given a revised expected readiness to load date. may
require the charterers to declare whether they elect to cancel the charter
party and charterers shall be given up to 48 running hours to make this
declaration. Should the charterers not elect to cancel. the cancelling
date chall be extended by three running days. Sundays andé holidays
excluded, from the vessel's revised expected readiness to load date”.

906/ Clause 1, lines 37-38; for a similar clause, see Baltime, clause 3;
Lintertime, clause 4 and Asbatime, clause 1, lines 68-69.
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seaworthiness at the beginning of the charter and as imposing upon the
shipowner an obligation to make the vessel seaworthy at the beginning of each
voyage performed during the charter pericd:; and in so Far as the NYPE form is
concerned, imposing the duty of exercising due diligence to make the vessel
seaworthy at the commencement of each voyage carried out during the currency
of the time charter. 21/ 1In the case of Luckenbach v. McCahan Sugar Co.. it
was arqued that the original warranty of seaworthiness was exhausted upon
delivery of the ship to the charterers and that the maintenance clause relied
upon did neot import a warranty of seaworthiness at the commencement of each
voyage under a time charter. but merely an obligation tc pay the expense of
keeping her hull and machinery in repair throughout the service. But the
Supreme Court rejected the argument stating that "neither the language of the
clause nor the character of time charters afford support for this contention.”

74. On the other hand, the English Courts have construed maintenance clauses
as lmposing on the shipowners only the more limited obligations of making good
deficlences in the seaworthiness of the vessel after they manifest themselves,
but not (in the absence of the incorporation of the Hague/Hague-Visby Rules
into the charterparty} imposing any voyage by voyage warranty of seaworthiness
on the shipowners. 1In Giertsen v. George V. Turnbull & Co.. 92/ it was held
by the Inner House 1in Scotland that a maintenance clause placed the expense of
maintaining the vessel in an efficient state on the shipowners, but did not
bind them to keep the vessel In that state. Further it was said in

snia Societa di Navigazione v. Suzuki & Co. 93/ that the shipowners'
obligation to maintain the vessel in an efficient state "does not mean that
she wlll be in such a state during every minute of the service, it does mean
that when she gets into a condition where she is not thoroughly efficient in
hull and machinery they will take within a reasonable time reasonable steps to
put her into that condition.” 94/

F. Responsibility for loading, stowing and discharging cargo

75. In the absence of express terms, the operation of loading and stowing
cargo are the responsibility of the shipowners. Under the Baltime, NYPE,
Asbatime and Linertime charters., these responsibilities are transferred to the
time charterers. The Baltime, in Clause 4, provides that the charterers are
to arrange and pay for loading., trimming, stowing and unloading the cargo.
According to Clause 9, the owners are not responsible "for damage to or claims
on cargo caused by bad stowage or otherwise”. And Clause 13 exempts the
owners from liability for any loss unless caused by a "personal act or
omission or default of the owners or their managers"”.

76. While the wording in the Baltime charter is quite clear in transferring
all responsibilities with regard to loading, stowing and unloading operations
to the charterers, the NYPE contains a somewhat ambiguous provision.

77. In the case of the NYPE, Clause 8 of that form provides that "charterers
are to load, stow, and trim the cargo at their expense under the supervision
of the captain". "This provision is by no means clearly drafted. 1t is not
¢clear at first sight whether the responsibility for stowage lies upon the

91/ See Luckenbach v. McCahan Sugqar Co., 248 U.S. 139 (1918): The
"Fort Gaines" 21 F.24 B65, 1927 A.M.C. 1778 (D.Md.1927): sStrong v.
United States, 154 U.S. 632 (1878); Mondella v. 5.5. "Elie V.", 223 F.
Supp.390 (S.D.N.Y. 1963): The "Captain John", 1973 A.M.C. 2005, (Arb. at
N.¥. 1973).
92/ (1908) s.Cc. 1101,
3

93/ (1924) 17 L1.L. Rep. 78, at p.88.

94/ See also Tynedale Steam Shipping Co. v. Anglo-Soviet Shipping Co. (1936)
41 Com.Cas. 106.




-21-

charterers or, because of the words 'supervision of the captain', upon the
owners. Because of this inherent ambiguity Courts on both sides of the
Atlantic have had to consider the matter. Fortunately, they have both come to
the same result, namely that the responslbility for stowage is assumed by the
charterers™, 9%/ but the extent of the responsibility of the Master, and thus
of his owners., remains a famillar subject of dispute.

78. 1In the American case of Nichimen Company v. The "Farland”, 96/ it was held
that clause 8 of the NYPE shifted from the owner to the charterer the primary
responsibiliity for stowage. 97/

79. The English House of Lords decided similarly in Court Line v. Canadian
Transport Co. 98/ Lord Wright said:

"...under clause 8 of thils charterparty the charterers are to load, stow,
and trim the cargo at their expense. I think these words necessarily
import that the charterers take into their hands the business of loading
and stowing the cargo. It must follow that they not only relieve the ship
of the duty of loading and stowing, but as between themselves and the
shipowners relieve them (the shipowners) of liability for bad stowage.
except as qualified by the words 'under the supervision of the captain'..."

80. The effect of the provision in the NYPE (and Asbatime} that lcading,
trimming and stowing is to be 'under the supervision of the captain' is
different under English and Mmerican law. The position under English law is
that to the extent that the master intervenes in the operations covered by
Clause 8 — and this has particular relevance to the operation of stowage - and
to the extent that damage is suffered as a result of the intervention of the
master and his officers., the owners are liable. 1In the Court Line v. Canadian
Transport case. Lord Wright went on to deal with the construction of the words
and said:

“these words expressly give the master a right, which I think he must in
any case have, to supervise the operations of the charterers in loading
and stowing. The master is responsible for the seaworthiness of the ship
and also for ensuring that the cargo will not be so loaded as to be
subject to damage, by absence of dunnage, and separation, by being placed
near to other goods or to parts of the ship which are liable to cause
damage, or in other ways... But I think this right is expressly stipulated
not only for the sake of accuracy, but specifically as a limitation of the
charterers' control of the stowage. It follows that to the extent that
the master exercises supervision and limits the charterers' control of the
stowage, the charterers' liability will be limited in a corresponding
degree." :

8l. American law on the other hand places a different interpretation upon the
words 'under the supervision of the captain' which stems from the concept that
the master of a vessel under time charter is, depending upon the function he
is performing, the servant of the shipowner or the servant of the charterer.

95/ A.Diamond, Q.C., Ovhers' Responsibilities and the Exemption Clauses
Relating to them, op.cit., p.6. These comments also seem to be relevant
in the case of Ashatime, as its wording is similar to that of the NYPE.
1t provides, in clause 8, that: "charterers are to perform all cargo
handling at thelr expense under the supervision of the captain”.

96/ 462 ¥ 24 319 (2d Cir.1972).

91/ Sece alsc Nissho-Iwal Co. v, M/T "Stolt lLion", 1980 617 F.2d 907, 1980
A.M.C. 868 (2¢ Cir.) and Sequros Banvenez S.R. v. §/S "“Oliver Drescher",
1985 761 b.2d4 855, 1985 A.M.C. 1168 (24 Cir.).

98/ (1940) A.C. 934.
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As it was expressed in The "Santona' 99/:

"The ship 1s the owners' ship and the master and c¢rew his servants for
all details of navigation and care of the vessel; but for all matters
relating to the receipt and delivery of the cargo, and those earnings of
the vessel which flow into the pockets of the charterers, the master and
crew are the servants of the charterers".

82. In the case of Nichimen Company v. The "Farland”, the Court expressed

the concept of the divided responsibility for the master's actions in the
following words:

"...We think the owners' liability for cargo damage due to improper
stowage is limited to instances in which the captain intervenes in the
stowage process to protect the vessel's safety and ability to withstand
the perils of the sea: to the extent that he acts merely to protect the
cargo, the charterer is responsible." 100/

83. Complications are also caused by the fact that the words 'and
responsibility’ are often added after 'supervision', so that the clause reads:
"Charterers to load ... under the supervision and responsibility of the
captain”. In The Shinjitsu Maru No.5, 101/ the words 'and responsibility' were
construed as effecting a prima facie transfer of liability for bad stowage
from the charterers to the owners but it was considered that if it could be
shown in any particular case that the charterers by, for example, giving some
instructions in the course of stowage, had caused the relevant loss or damage,
the owners would be able to escape liability tc that extent. The decision in
this case was followed in the subsequent cases of The Argonaut 102/ and

The Alexandros P. 103/ 1In the latter case Steyn, J. emphasized that the words
“and responsibility” in clause & and the transfer of risk comprehended by it
related to the entire operation of locading, stowing, trimming and discharging
of the cargo. It also covered not only the mechanical process of handling the
ship's gear and cargo but alsoc matters of stevedore's negligence in strategic
planning of loading and discharging of the cargo.

84. The three cases have transformed the respective obligations of owners and
charterers to an extent which the chartering market has not yet fully
appreciated and which does not reflect practical reality. Time charterers may
often own or at least operate the loading berth and stevedoring company and
have knowledge and experience of the particular requirements of a cargo,
especially if it is an unusual one. Even if they control and manage the
entire leading operation., the recent decisions of the English Courts make the
master responsible for, for instance, the negligence of the stevedores, even
though in practice he may have no real control over them.

85. Further uncertainty as to the meaning of clause 8 of the NYPE is caused
by the omissicn of any reference in the clause to 'discharge’ of the cargo.
It is suggested 104/ that even if the parties do not add the words ‘and
discharge' (as is frequently the case) the provision under English law would
probably be the same as if they had been added. But again the position under
American law appears to be different. 105/

99/ 152 Fed. 516 (5.D.N.Y. 1907)}.

100/ see alsc The “"Robertina" 5.M.A. No. 1151 {(Arb. at N.Y. 1977).

101/ (1985) 1 Lloyd's Rep. 568.

102/ (1985) 2 Lloyd's Rep. 216.

103/ (1986) 1 Lloyd's Rep. 421. ,

104/ wilford..., Time Charters, op.cit., p.245,

105/ See Nissho-Iwai & Co Ltd. v. M/V “"Stolt Lion", (1980 617 F. 24 907, 1980

A.M.C. (2d Cir.) rev'g 1979 A.mM.C. 2415 (S.D.N.Y, 1979).
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G. Inter-club agreement

B6. The overall difficulty of determining the ultimate liability for cargo
claims under the NYPE charter led the major Mutual Protection and Indemnity
Insurance Assocliations (P & 1 Clubs}) in 1970 to introduce between themselves
the New York Produce Form Interclub Agreement. amended 1984 to inceorporate a
two year time limit, under which certain types of carge claims are shared
50/50 and cthers are allocated 100% to charterers or 100% te shipowners,
depending on the cause of loss or damage.

87. The Inter-Club Agreement is not binding as between the owners and the
charterers unless it is incorporated into the charter party. 106/ The effect
of 1ncorporation of the 1970 version of the Inter-Club Agreement into a
charter party subject to the Hague Rules was considered by the English Court
of Rppeal in the case of The Strathnewton. 107/ This case established that
the agreement provided a mechanical apportionment of financial liability
between owners and charterers and it cut across any allocation of functilons
and responsibilities based on the Hague Rules. Indeed, the avoidance of such
allocation was considered to be the very objective of the Agreement. 108/
Thus the one year time limit for cleims provided by the United States Carriage
of Goods by Sea Act incorperated into the charter party by clause 24 did not
apply and claims falling within the scope of the agreement could be brought
within six year limitation period under English law. The agreement was
amended in 1984 to provide that all claims must be notified in writing within
two years of discharge.

B8. The Inter Club Agreement will not apply in every case. "For the
Agreement to apply, the cargo responsibility clauses in the NYPE charter must
not be materially amended. A material amendment is one which make the
liability for cargo claims, as between owners and charterers, clear... The
addition of the words "and responsibility" with reference to the words "under
the supervision" in clause B together with the addition of the words “cargo
claims® in the second sentence of Clause 26 shall render the Agreement
_inoperative". 109/

89. The Agreement itself has given rise to disputes. "The fact that the
intention behind the Agreement was to promote amicable and equitahle
settlements for routine carqo claims, it is disappointing to note that the
Agreement is not without its ambigquities®. 110/ It is. therefore, suggested
that the Agreement contains a lacuna. This is illustrated by the facts of a
case brought to arbitration in London, in which the cargo, being carried under
the NYPE chatter, was found damaged during the voyage due to improper
ventitation. "...although the arbitretor found that the damage was caused by
improper ventilation, charterers were not able to rely on the Inter-Club
Agreement because the damage was not caused by ‘condensation'. It seems clear
that ... the true intention behind the Agreement must have been to cover the
sort of damaqge suffered in this instance but, it would appear that the
Agreement will only operate where there is 'condensation’' damage caused by
‘improper ventilation'. It will not cover cases where there is

106/ The Ion (1980) 2 Lloyd's Rep. 245.

107/ (1983) 1 Lloyd's Rep. 219.

108/ See Per Lord Justice Kerr at pp.223 and 225: see also The "Benlawers"
(1989) 2 Lloyd's Rep. p.5l.

109/ Ciause 1 (ii}(b) of the Interclub Agreement: see alsc clause 1 (ii)(c)
which contains an agreed apportionment of liability where the only
matarial amendment is the addition of the words "and responsibility” with
reference to the words "under supervision®.

110/ D.Mead, The Inter-Club Agreement - a Lacuna ?. P.& I. International,
August 1989, p.7.
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'condensation-like' damage caused by improper ventilation nor those cases
where there is other damage caused by improper ventilation". 111/

90. Thus the clause which was aimed at solving problems arising from
unsatisfactory state of the clauses dealing with liability for cargo claims in
the NYPE form, has itself proved to be a source of disputes. 112/

H. Carqe responsibility clausges

91. The apportiomnment of liability for carge claims in general turns in each
case upon the wording of the respective Responsibility Clauses in the charter.
The basis of owner's liability for loss of or damage to cargo under the four
charter party forms varies from almost strict liability (Asbatime) to very
limited liability (Baltime) and the regime of the Hague Rules (NYPE and
Linertime). The NYPE, in clause 24 (Paramount Clause), incorporates the U.S.
enactment of the Hague Rules intc the charter party. Therefore, the carrier
is required to exercise due diligence, before and at the beginning of each
voyage, to make the ship seaworthy. and to take proper care of the cargo,
subject to rather wide exceptions. 113/ The problems arising from the
construction of clause 24 of the NYPE and from incorporation of the Hague
Rules into the charter party is dealt with in the later section of this
repert, 114/

92. The Asbatime (the 1981 revision of the NYPE), on the other hand only
incorporates the Hague/Hague-Visby Rules, by a paramount clause (clause 23),
intc bills of lading issued under the charter party. but not into the charter
party 1ltself. Therefore, the Asbatime does not contain anhy provision
specifically dealing with liability for cargo claims, except for a very
general exception clause (second sentence of clause 16), which provides:

"The act of God, enemles, fire, restraint of princes, rulers and people,
and all dangers and accidents of the seas, rivers, machinery., boilers
and steam navigation., and errors of navigation throughout this charter,
always mutually excepted”.

93. An identical wording is also found in the NYPE. 115/ The clause
provides a very limited protection to both the owners and the charterers, and
it does not include an exception of negligence. The exceptions listed by the
clause have been construed by English Courts to protect the owners or the
charterers provided that the loss or damage is not caused by their, or their
servants or agents', negligence. For example, in the case of Re Polemis and
Furness, Withy & Co. 116/ the Court decided that the exception of "fire" did
not include fire negligently caused. And in the recent cases of The

Emmanuel €. 117/ and The "Satya Kailash", 118/ the exception "errors of
navigation" in clause 16 of the NYPE was held only to cover non-negligent

errors, as the term was considered to be not wide enough to embrace negligent
errors.

111/ 1bid. at p.8.
112/ 1t is understood that the Agreement is currently under review by the
P & I Clubs.

113/ For discussions on the Hague/Hague Vishy Rules requirement, see para.307
of this report.

114/ See discussions on the Paramount c¢lause, paras 102-112.

115/ sSee the second sentence of clause 16; a similar clause is also contained
in draft Fontime, clause 26,

116/ (1921) 8 L1.L.Rep.351: (1921) 3 K.B. 560,

117/ (1983) 1 Lloyds Rep.310.

118/ (1984) 1 Lloyd's Rep. 588.
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94, 1f follows, therefore that the liability imposed upon the owners under
the Asbatime and the NYPK where, as is often the case, clause 24 (the
Paramount clause) and thus the U.§. Carriage of Goods by Sea Act are deleted
is much higher than that imposed by the Hague or the Hague-Visby Rules. The
position under the dralt Fontime ls similar. The exceptions ilsted in article
4, rule 2 of the Rules are, for example, more extensive than those in clause
16 of thehshbatime and the NYPE and clause 26 of the draft Fontime. 1In
particular, article 4, rule 2(a) of the Rules provides an exception in respect

of "Ret,neglect, or default of the master, mariner, pllot, or the servants of
the carrier in the navigation or in the management of the ship”, while clause
16 only cover error of navigation which is not caused by negligence. Aand in
respect of Lhe exceptrion of "Eire" rthe prolection atforded to the carrier
under the kRules is extended to "Fire, unless caused by the actual fault or
privity of the carrier,” 119/ whercas clause 16 again covers fire negligently
caused.

95. Thus under the Ashbatime and the NYPE, where clause 24 is deleted, and
the draft Fontime, the owners will be liable for any loss or damage unless it
is caused by one of the limited exceptions listed in clause 16. It should
also be noted that such a high liability of the owners is not generally
covered by the owners' Protection and Indenmity Clubs, as the Club Rules limit
their 1lability in respect of cargo to the level provided by the Hague or
Hague-Visby Rules, unless a notice is given to the Club and an insurance of
such liability is obtained at an additional expense to the shipowner. 120/

96. Under the Baltime charter, clause 13, the owners are only liable for
delay in delivery of the vessel or for delay during the currency of the
charter and For loss or damage to goods provided they are caused by personal
want oF due dillgence on the part of the owners or their manager in making the
vessel seaworthy or any other personal act or omission on their part. Clause
13 reads as follows:

" The owners only to be responsible for delay in delivery of the vessel
or for delay during the currency of the charter and for loss or damage
to qgoods on board, if such delay or loss has been caused by want of due
diligence on the part of the owners or their manager in making the
vessel seaworthy and fitted for the voyage or any other personal act or
omission or default of the owners or their manager. The owners not to
be responsible in any other case nor for damage or delay whatsoever and
howsoever causced even 1f caused by the neglect or default of their

" servants. The owners not to be liable for loss or damage arising or
resulting Erom strikes, lockouts or stoppage or restraint of labour
{includind the master, officers or crew) whether partial or general.

The charterers to be responsible for loss or damage caused to the

vessel or to the owners by goods being loaded contrary to the terms of
the charter or by improper or careless bunkering or loading, stowing or
discharging of goods or any other improper or negligent act on their
part or that of their servants”.

97, The English House of lords in the case of Tor l.ine A.B. v. Alltrans
Group of Canada Limited (The "TFL Prosperity”), 121/ having to construe clause
13, described it "sadly defective” having surplusage which "merely adds
seriously to their complication". 122/

|

119/ sece article 4, rule 2(b).

120/ Ssece Rule 25, paragraph xxiii{a) of the United Kingdom Steamship Mutual
assurance Association.

121/ (1984) 1 Lloyd's Rep. 123.

122/ sce further paras 31-32 of this report.
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98. In that case the vessel having been chartererd on the Baltime Form was
described in an additicnal clause as having a main deck height of 6.10 meters,
when the height was in fact 6.05 meters. BAs a result, the charterers were
prevented from leading trailers with double stacked containers. 1In a claim
Eor Einancial loss suffered by the charterers because of the owners' breach of
the description clause, the House of Lords held that clause 13 did not exempt
shipowners Erom liability for breach of the description clause nor for
financlal loss in relation to cargo (in contrast to physical loss or damage)
unless it could be categorized as a loss by delay. This decision, however,
leaves unresolved difficult questions as to which types of financial loss in
relation to cargo may be the liability of the shipowners and which may be the
liability of the charterers. The House of Lords further decided that the
first sentence of clause 13 only covered delay in delivery of the vessel,
delay during the currency of the charter and physical loss or damage to goods
on board if caused by want of due diligence on the part of either the owners
or their manager in making the vessel seaworthy, or by any other personal act
or cmission or default of either of them. The second sentence was construed
as being linked with the first sentence and thus related to the same subject

matter of delay and physical loss or damage brought about by one of the causes
mentioned in the two sentences.

59. The House of Lords, thus, considered incorrect the decision of the
Supreme Court of New South Wales in Westfal-lLarsen v. Colonial Sugar Refining
Co. 123/ in which the owners claimed general average contribution from the
charterers who put forward the defence of unseaworthiness. The owners,
relying upon clause 13, were held entitled to succeed in their claim although
“the claim was not one for loss of or damage to carge but arose because of
inability of the vessel to maintain proper steam by reason of bunker trouble
which it seems was the fault of the chief engineer". 124/ The decision in the
Westfal-Larsen case had been considered as correct in the cases of

The Brabant 125/ and The Apeollonius. 126/ The reasoning in these decisions
were criticized by the House of Lords in The "TFL Prosperity” case. The case
of Nippon Yusen Kaisha v. Acme_Shipping Corp. (Charalambos N. Pateros). 127/
in which the Court of Appeal held that clause 13 did protect the owners
against claims for financial loss, was consldered to have been wrongly decided.

100. The decision of the House of Lords in The "TFL Prosperity"”, however,
leaves other questions on the interpretation of the Baltime clauses very
uncertain. Further uncertainty is built into the assessment of responsibility
under clause 13 by the restriction of liability to “"personal" want of due
~diligence on the part of the owners or their manager to make the vessel
seaworthy. It is this restriction on the owners' liability which gives rise
to the criticisms expressed by a number of respondents to the secretariat's
enquiries, that the clause is heavily biased in favour of owners. That apart,
the restriction to "personal” want of due diligence necessarlly involves a
complex investigation into the particular individuals in the shipowners'
organisations who may have been responsible for any deficiency and the precise
capacities in which such individuals acted, whether they acted as members of
the Board of Directors of the owning company or on the Board's behalf or in
other capacities - information which inevitably is exclusively within the
shipowners' own possession.

123/ (1960) 2 Lloyd's Rep. 206.

124/ The "TFL Prosperity” (1984} 1l Lloyd's Rep. 123, Per Lord Roskill at
page 129,
125/ (1965) 2 Lloyd's Rep. 546:; (1967) 1 Q.B. 588.

126/ (1978} 1 Lloyd's Rep. 93.

27/ (1972) 1 W.L.R.74.
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101. Linertime, Clause 12, is also not free from difficulties or ambiquity.
It does not incorporate the Hague Rules. It imposes a Hague Rules liability
upon the shipowners for cargo claims caused by unseaworthiness and by lack of
care of cargo while on board - but with reservations. Charterers are to “"keep
and care for the cargo at leading and discharging ports" and are to "load,
stow and discharge the cargo at thelr expense under the supervision of the
captain”. They are also expressly made liable for claims resulting from
"faulty preparation of the holds and/or tanks of the vessel or from bad
stowage of the cargo not affecting the trim or stability of the vessel on
salling”. But apportionment of liability under these clauses 1s unclear where
the master or shlps' officers actively intervene in stowage or preparation of
holds or tanks or in the shore side of the loadling and discharging operations.

1. Paramount c¢lauses

102, The International Convention for the Unification of Certain Rules of law
Relating to Bills of Lading., 1924 (Hague Rules) or the Haque Rules as amended
by the Protocol of 1968 (Hague-Visby Rules) do not apply to charter

parties. 128/ They are, however, quite often incorporated into both time and
voyage charter parties by a so-called 'Paramount Clause'. The clause takes
various forms. Some forms purport to incorporate the entire Haque or
Hague-Visby Rules. or the relevant provisions of a particular national
legislation which enacts the Rules. 129/ Other forms incorporate only parts
of the Hague or Hagque-Visby Rules or their equivalent in a particular naticnal
enactment, 130/ Some forms, however, only incorporate the Rules into bills of
lading issued under the charter party, and others make them applicable to both
the charter party and bills of lading issued under it. It is alsec quite
common practice for a paramount clause to be inserted as an additional 'rider’
¢lause, in a standard charter party.

103. The paramount clause 1s primarily intended to apply to bllls of lading
and in this context "it means a c¢lause by which the Hague Rules are
incorporated into the contract evidenced by the bill of lading and which
overrides any express exemptlion or condition that is inconsistent with

it". 131/ 1Its application to charter parties has caused certain

problems. 132/ Questions arise as to the extent to which the provisions of
the Hague/Hague-Visby Rules are incorporated into a charter party by a
paramount clause, and as to whether provisions thus incorporated prevall over
the remaining terms of the charter party. -

104. Further complications may be caused by the wording of the paramocunt
clause itself. "The inceorporating clause is sometimes clumsily drawn: see, in
particular the U.S. Clause Paramount beginning "This bill of lading shall have
effect... ", which is frequently attached to charter parties for which it was
clearly not originally intended®. 133/ Unlike the Baltime and Linertime, the
NYPE., in clause 24, contains provisions stating that the charter is to be

28/ See Article Vv of the Rules.

29/ See the NYPE, clause 24; Multiform 1982 (revised 1986), clause 33;
Universal Voyage Charter Party 1984 (revised voyage charter party 1984),
Code Name: Nuvoy-84, clause 43.

130/ See "Beepeevoy 2 '83'", clause 40.

131/ See Per Lord Denning, M.R. in the "Agios Lazaros" (1276) 2 Lloyd's
Rep. 47 at p. 50.

132/ See Carver, 13th ed., op.cit, para.474: "Particular difficulties arise
when the Hague Rules are incorporated into a charter party. since they
are designed to apply only to bills of lading and the carrying voyages
thereunder”. .

133/ Scrutton, 18th ed., p.40%, note 12.
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subject to the Harter Act of 1893 and the following sentence provides that the
charter is subject to the "USA Clause Paramount". 134/

105. Clause 24 of the NYPE form is., however, not very happily drafted since it
is not clearly expressed whether the clause paramount is just to apply to
bills of lading or whether it is alsc to be incorporated into the charter.

Nor is it made clear whether the clause paramount is to apply if voyages do
not begin or end in the United States. Finally, it is not made clear whether
the clause paramount is to apply tc non-cargo carrying voyages. 135/ Some of
these questions have been settled in England by the decision of the House of
Lords in the case of Adamastos Shipping v. Anglo-Saxon Petroleum (The Saxon
Star), 136/ as applied by the Court of Appeal to charter parties on the NYPE
form in Aliakmon Maritime Corp. v. Transocean Shipping (The "Aliakmon
Progress"), 137/ Actls Co. v. The Sanko Steamship Co. (The “Aquacharm“} 138/
and in Seven Seas Transportation v. Pacific Union Marine Corp. {(The “Satvya
Kallasgh"). 139/ In The Adamastos case the vessel was chartered for as many
consecutive voyages as she could perform within a period of 18 months. The
charter party contained an expressed absolute warranty of seaworthiness and by
2 typewritten clause 1t was agreed that the paramount clause, as attached, to
be incorporated into the charter party. The attached paramount clause was
identical with the U.S.A. Clause Paramount in clause 24 of the NYPE. 1In
arbitration proceedings, the umpire treated the clause as meaningless, since
he could not construe the terms "This bill of lading" as meaning "This charter
party”. The Commercial Court judge, reversing him, decided that the
clauseincorporated the Hague Rules into the charter party in so far as they
were sensible of incorporation therein. The Court of Appeal took the same
view as the umpire. But the House of Lords, unanimously affirming the
decislon of the Commercial Court on the point, decided that: (i) the parties
intended to incorporate the Hagque Rules into the charter party. so the words
"This bill of lading” in the paramount clause should he read as "This charter
party"; (ii) the words in Section 5 of the United States Act which state “The
provisions of the Act shall not be applicable to charter parties" must be
rejected as meaningless: and by a majority that (i1iil) Section 13 of the Act,
which limited its effect to voyages to and from the United States, should be
disregarded and voyages should be subject to the Act regardless of where they
beqgin or end: (iv) the provisions of the Act were applicable to all voyages
whether the vessel is in ballast or laden.

134/ cClause 24 of the NYPE reads:
"It is also mutually agreed that this charter is subject to all the
terms and provisions of and all the exemptions from liability contained
in the Act of congress of the United States approved on the 13th day of
February, 1983, and entitled "an Act relating to Navigation of Vessels:
etc, "1in respect of all cargo shipped under this charter to or from the
United States of America. It is further subject to the following
clauses, both of which are to be included in all bills of lading issued
hereunder:

U.S5.A. Clause Paramount

This bill of lading shall have effect subject to the provisions of the
Carriage of Goods by Sea Act of the United States, approved April 16,
1936, which shall be deemed to be incorporated herein, and nothing
herein contalned shall be deemed a surrender by the carrier of any of
its rights or immunities or an increase of any of its responsibilities
or liabilities under said Act. If any term of this bill of lading be
repugnant to said Act to any extent, such term shall be void to that
extent, but no further”.

135/ Diamond, A.., "Owner's Responsibilities and the Exemption Claugses
Relating to them", op.cit., p.3.

136/ (1958) 1 Lloyd's Rep. 73.

/ (1978) 2 Lloyd's Rep.449.
138/ (1982) 1 Lloyd's Rep. 7.
/ (1984 1 Lloyd's Rep. 588.
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106. 1In incorporating the provisions of the United States Act/Hague Rules into
the charter party. the House of Lords adopted the rule laid down in relation
to the incorporation of charter party terms into a bill of lading in an
earlier case, 140/ that: “The conditions of the charter party must be read
verbatim into the bill of lading as though they were there printed in

extenso. Then 1If it was found that any of the conditions of the charter party
on belng so read were inconsistent with the blll of lading they were
insensible, and must be disregarded”. Aapplying this rule the House of Lords
found that a large part of the Act, in relation to the charter party was
inapplicable and therefore was to be disregarded, 141/ wWhat was therefore
left relevant was Sections 4(1) and (2) of the Act (Article Iv. rr.l and 2 of
the Haque Rules. 142/

107. The principles applied in the Adamastos case to a consecutive voyage
charter are also applicable tc time charters under English law and to charter
parties on the NYPE form. 143/ The recent English cases have, following the
reasoning in The Adamastos case, considered clause 24 of the NYPE as
incorporating the Hague Rules into the charter party.l44/ But having regard
to some important differences between time and voyage charter party, for
example as regards the seaworthiness requirement. it remains in doubt whether
the principles laid down in The Adamastos case can be applied in all respects
to time charter parties. As the English Commercial judge in Chilean Nitrate
Sales v. Marine Transportation Co. Ltd. (The "Hermosa") 145/ said:

. The difficulties created by the inclusion of the Hague Rules into a
time charter have not yet been worked out by the Courts. The analogy
with a consecutive voyage charter 1is not exact. For example, the
charterer pays directly .for the whole of the time while the ship is on
hire, including ballast voyages; and there are in most time charters
express terms as regards initial seawortiness and subsequent maintenance
which are not easily reconciled with the scheme of the Hague Rules, which
create an obligation as to due diligence attaching voyage by voyage. 1t
cannot be taken for granted that the interpretation adopted in Adamastos
Shipping v. Bnglo-Saxon Petroleum in relation to voyage charters applies
in all respects to time charters incorporating the Hague Rules"".

108. Pturther difficulties still arise in relation to the manner in which the
Hague/Hague-Visby Rules are incorporated into charter parties; as to their
meaning in the context of a charter party, and in the relation between the
incorporated Rules and the terms of the charter party. The case of Nea Rgrex
v. Baltic Shipping Co. (The "Agqios lLazaros") 146/ provides an example. The
vessel was chartererd on the Gencon form which included among 'rider' clauses,

140/ Hamilton v. Mackie (1889) 5 T.L.R.677.

141/ Vviscount Simonds said "It is obvious that there is much in the Act which
in relation to this charter party is unsensible., or., as 1 would rather
say. inapplicable, and must be disregarded”. :

142/ See Carver, op.cit., paras 476-477: Wilford..., Time Charters, op.cit.,
pp-425-426.
143/ Milford..., Time Charters, op.cit., p.426.

144/ See Aliakmon Maritime Corp. v. Transocean Shipping {The “Aliakmon
Progress”) (1978} 2 Lloyd's Rep. 49%9-501 where Lord Denning M.R. said
"1t is plain on the decision of the House of Lords in The Adamastos
case that, although there is a clause saying "This bill of lading shall
have effect", &c., nevertheless it really meant "This charter party
shall have effect", &c. s0 the provisions of the Hague Rules apply to
this time charter", See further Actis Co. v. The Sanke Steamship Co.
(The "Aguacharm")(1982) 1 Lloyd's Rep.7: Seven Seas Transportation v.
Pacifico Unjon Marina Corp. {(The Satya Kailash) (1984} 1 Lloyd's

Rep. 588,

(1980) 1 Lloyd's Rep. 638 at p.647.

(1976} 2 Lloyd's Rep.47.
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clause 31 which stated: "... and also Paramount Clause are deemed to be
incorporated in this charter party". In a claim by the charterers againstthe
owners for damage to cargo, the owners argued that the claim had become
time-barred, since the charter incorporated the paramount clause and thus the
provisions of the Hague Rules, article III r.6 of which relieved the carrier
from all liability in respect of loss or damage unless suit was brought within
one yYear after delivery of the goods. The English Commercial judge decided
that the phrase "and also Paramount Clause” in clause 31 was ineffective
because there were many different paramount clauses and he could not say which
Paramount Clause was to be incorporated and, therefore, none of the Hagque
Rules appltied and consequently there was no time bar. The Court of Appeal,
reversing his judgment, felt that since the parties had expressly stated that
'Paramount Clause' was deemed to be incorporated into the charter party, it
should strive to give effect to the incorporation rather than render it
meaningless. 1t, therefore, held that when the "Paramount Clause" was
incorporated without any qualifications, it meant that all the Hagque Rules
were incorporated including the time bar of one year (article 111, r.6). 147/

109. 1In this case, Lord Denning M.R. in considering the meaning of the
‘Paramcunt Clause' in the context of the particular charter party said that

"1t brings the Hague Rules into the charter party so as to render the voyage,
or voyages, subject to the Hague Rules, so far as applicable thereto; and it
makes those rules prevail over any of the exceptions in the charter

party". 148/ This seems to indicate that in case of inconsistency betwnen
the incorporated Haque Rules and the other terms (at least other printed
terms) of the charter party, the provisions of the Hague Rules will

prevall., 149/ But if there is no conflict, the terms of the specific
contract and the Hague Rules are fused together, The combined terms interact
between themselves. There is no line of demarcation or difference in quality
or effect, save that 1if the incorporated clause is also a paramount one the
Hague Rules will not merely supplement the specific contract but will operate
also to modify any incompatible clause in it”. 150/

110. 1t is not however always clear whether the effect on other charter
provisions will be the same where the paramount clause is introduced by a
printed clause in a standard form, as in the NYPE, or by an additicnal 'rider’
clause, as in the case of The Aqlos Lazaros. 1If the Paramount clause is in
print and the other conflicting prov131on is in typescript., the latter may
possibly prevail. 151/

111. Further uncertainties are caused by the fact that the provisions of the
Hague/Hagque-Visby Rules may not be given the same interpretation when they are
incorporated inte charter parties as they have been given in bills of lading.
In the Rustraliarn case of pustralian ©0il Refining v. Miller {(E.W.} & Co. 152/
the charter party contained a clause (clause 15} which relieved the owners
from responsibility for "loss or damage arising or resulting from an act, .
neglect or default of the master, mariner, pilot or the servants of the owners
in the navigation or im the management of the vessel...". Another clause
provided that "the owners shall have the benefit of the 'Rights and
Immunities' in favour of the carrier or ship contained in the Enactment in the
country of shipment giving effect to the Hague Rules...". The effect of this

147/ See further Furness withy (Australia) PTY. Ltd. v. Metal Distributors
(U.K.) Ltd. (The "Amazonia") (1990) ! Lloyds' Rep. 236.

148/ see Ibid., p.50.

1498/ 5See also Per Lord Justice Goff, p.53.
150/ Per Lord Justice sShaw, ibid., p.59.
151/ See The Satya Kailash.

152/ (1968) 1 Lloyd's Rep. 448.




_31_

clause was to incorporate article 1v, rule 2 (a) of the Hague Rules {identical
wording to clause 15) into the charter party. The vessel collided with the
charterers' whatf and the question was who was liable for the resulting
damage. The Court had to decided whether the words used in clause 15 should
have the same meaning as the words used in the Hague Rules, in which case 1t
would orly apply to loss or damage in relation to cargo and would not include
damage to a wharf. The Supreme Court of New South Wales decided that the
clause should have the same interpretatien as the words used in the Hague
kules and, therefore, the owners were liable for collision damage. This
decision was reversed by the High Court of Rustralia which held that the
inclusion of the Hagque Rules in the charter party did not mean that the
relevant words in clause 15 should be construed in the same way that the same
words would be construed in a bill of lading. The clause therefore covered
damage to a wharf and the owners were entitled to the protection afforded by
it. 153/ The words "loss or damage" were given an even wider meaning in the
context of the time charter on the NYPE form in The Satya Kailash.

112. Furthermore, in the context of varying national laws with regard to
charter parties, the incorporation of the Hague/ Hague-Visby Rules into
charter parties may also produce different results. For example where the
Hague Rules are incorporated into a time charter, as in the NYPE by the
incorporation of the United States Carriage of Goods by Sea Act, the law in
the USA and England seems to differ as to the effect on the express absolute
warranty of seaworthiness at the commencement of the charter. 1In the United
States,. it was held in Iligqan International Corpeoration v.

John Weyerhacuser 154/ that while the incorporation of the United States
carriage of Goods by Sea Act 1936 into a NYPE form charter reduced the implied
absolute warranty of seaworthiness to an undertaking to exercise due diligence
to make the vessel seaworthy, it did not affect the express absolute warranty
that the vessel to be delivered should be "tight. staunch. strong and in every
way Fitted for service". By contrast, the position under English law appears
to be that the incorporation of the Hagque Rules into a time charter will
replace both the express absolute warranty of seaworthiness and the implied
absolute warranty of seaworthiness. This was so held in Adamastos shipping
Co. v. Anqlo-Saxon Petroleum Co. (The "Saxon Star") 155/ in the case of a
consecutive voyage charter. 1t appears that the principles applied in The
Adamastos Shipping case to a consecutive voyage charter are in this respect
applicable also to time charters under English law. 156/ |

J. Indemnity clause

113. 7Time charter parties usually contain an indemnity clause entitling the
shipowner to claim against the charterers for any loss caused as a result of
the master complying with the charterers' orders. Clause 9 of the Baltime
reads: "The master to be under the orders of the charterers as regards
employment, agency, or other arrangements. The charterers to indemnify the
owners against all conseguences or liabilities arising from the master,
officers or agents signing bills of lading or other document or otherwise

153/ See Carver, op.cit., para. 478.

154/ 1974 372 F.Supp.859, 1974 A.M.C. 1719 (S.D.N.¥.), aff'd 507 F.2d 68 (24
Cir. 1974), cert. denied 421 U.S. 956,

£ {1959) A.C, 133, restoring (1957) 1 Lloyd's Rep. 79.

/ See Aliakmon Maritime Corp. v. Transocean Shipping (The "Aliakmon
Progress”) (1978) 2 Lloyd's Rep. 499; Actis Co. v. The Sanko Steamship
¢o (The “Bquacharm") (1982) 1 W.L.K. 119 and Seven Seas Transportation
v. Pacifico Union Marina Corp. (The "Satya Kailash'") (1984) i Lloyd's
Rep. 588.
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complying with such orders...” Linertime, in clause 12, takes a different
approach and provides that "if for any reason the owners or the charterers are
obliged to pay any clalm, customs or other fines or penalties, for which the
other party has assumed liability..., that other party hereby agrees to
indemnify the owners or charterers as the case may be against all loss,
damageor expenses arising or resulting from such claims..." NYPE, however,
does not include an express indemnity clause. 157/ This has been considered
by some respondents to the secretariat's enquiries as being the cause of
uncertalnties. 1In the absence of express provisions in the charter party, the
matter is dealt with according to national laws which often adopt varying
approaches regarding the matter.

114. 1n some jurisdictions where no express indemnity is provided for by the
charter party, an indemnity may be allowed by law in favour of owners against
the liability incurred to third parties as a consequence of the master
complying with the charterers' orders. Under English law, for example, an
indemnity may be implied provided that the act of the master in complying with
the charterers' orders is not manifestly unlawful. 158/

115, 1In Telfair Shipping Corporation v. Inersea Carriers (The

"carcline P"), 159/ the vessel was chartererd under the NYPE form and the
owners were held liable to the recelvers of the cargo under bills of lading
for loss and damage to cargo due to bad stowage for which the owners were not
liable under the charter party. 1In an action agalnst the charterers for
indemnity, the English Commercial Court held that the bills of lading imposed
obligations on the owners which were more onerous than those stipulated in the
charter party, and although the charter party contained no express idemnity.,
the owners were entitled to the benefit of an implied indemnity, which
indemnified them against the consequences of the master signing the bills of
lading and such an indemnity did not become enforceable by action until at the
earliest the liability of the owners to the receivers had been ascertained by
the Court.

116. Thus, under English law, the implied indemnity, as with the express
indemnity, will entitle the owners te claim indemnification from the
charterers, who present to the master for signature bills of lading which
impose qreater liability on the owners than that they undertake under the
charter party, if they are held liable under the bills of lading to the
holders of the same. 160/ But such an indemnity does not seem to be permitted
in some jurisdictions, if the increased liability arises from the law itself,
Thus "...1f the carrier is held responsible by the receiver under mandatory
rules applying to bills of lading, the carrier has no right of indemnity

157/ cClause 8 of Asbatime provides for an express indemnity which reads: “"The
captain (although appointed by the owners} shall be under the orders and
directions of the charterers as regards employment and agency:... and
the charterers shall indemnify the owners against all consequerices or
liabilities which may arise from any inconsistency between this charter
and any bill of lading or waybills signed by the charterers or their
agents or by the captain at their request.”

158/ strathlorne Steamship v. Andrew Weir {1934} 50 L1. L. Rep. 185; See also
A/S Hansen-Tangens Rederi TII v. Total Transport Corp. (The "Sagona”)
(1984) 1 Lloyd's Rep. 194.

159/ (1984) 2 Lloyd's Rep. 466.

160/ Kruger v. Moel Tryvan. (1907) A.C. 272.
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against the charterer even if carrier's liabibility has been validly excluded
under the terms of the charter party". 161/

117. An English Court in the case of Ben Shipping Co. v. An-Board Bainne (The
"C.Jdoyce") 162/ also denied the right to indemnity where the charter party in
the Gencon form provided expressly by an additional clause in typescript that
all bills of lading issued under the charter were to include a clause
paramount and as a result the owners became subject to increased liability
under the bill of lading. The English Commerclal Court Judge said: "Is it
necessarlly to be impllied from these terms that, 1f the owners should beccme
liable to a bill of lading holder on grounds which would not make them liable
to the charterers under clause 2 [owners' responsibility clause)., they should
be entitled to be identified by the charterers against that liability? I do
not think so. It was clearly stipulated that all bills of lading signed under
the charter party should include the clause paramount. This stipulation
necessarily exposed the owners to Hague Rules liability to an indorsee of the
bills. That must., or should, have been obvious, If the owners wanted an
indemnity from the charterers in that eventuality, the cbvious course was to
ask for one". 163/

118. 1In splte of the apparently wlde ambit of express indemnity clauses such
as the clause contained in Baltime, the protection provided by the clause is
restricted by the requlrement that the orders of the charterer must be the
proximate cause of the loss suffered by the owner. Therefore. indemnity
clauses are constructed by the English Courts as covering only losses arising
directly from the charterer's instruction. because "if some act of negligence
intervenes or some marine casualty intervenes then the chain of causation is
broken and the indemnity does not operate". 164/ Thus the clause will not
protect the owners in respect of every incident that occurs following the
giving of an order by the charterer which will involve them in liability. 165/

119. The range of the protection afforded by such clauses to the owners has
not yet been fully been worked out by the decisions of the Courts. 166/ Thus
uncertalnty exists both in regard to express and implied indemnities under
time charter parties. '

161/ The "Vestkyst 1" 1961, Northern Maritime Cases, 325, quoted by P. Gram,
commerniting on the last paragraph of the Section 95 of the Norwegilan
Maritime Code of July 1893, as amended, which reads: The charterer shall
indemnity the carrier if a bill of lading which is issued pursuant to a
contract, resulting in an increase of the carrier's llability". This
paragraph has been held in the aforementlioned case, ncet to protect the
carrler when the increase of liability results from the law itself. See
the Norweqlan Maritime Code, as translated with Commentary by Gram, P.,
(0slo, 1975) p.22.

162/ (1986} 2 Lloyds' Rep. 285.

163/ 1Ibid., Per Bingham, J.., p.289.

164/ Larinaga S.S. Co. v. The King (1945) A.C. 246, Per Lord Porter. p.263.

165/ The White Rose (1969) 2 Lloyd's Rep. 52; Royal Greek Government v.
Minister of Transport (The Ann Stathatos) (1950) 83 Ll.L.R. 228;

See also Carver, op.c¢lt.. paras 68B0-6Bl; Scrutton., op.cit.. p.370;
Wilford..., Charter Parties, op.cit.. p.199.

166/ See Per Mr. Justice McNair in Bosma v. Larsen (1966) 1 Lloyd's Rep. 22,

at p.27.
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K. Bills of lading issued under time charter parties

120. All four charter parties provide that the master is to be "under the
orders of the charterers as regards employment, agency and other arrangements”
or words to simllar effect. 167/ The NYPE, Asbatime and Linertime
additionally expressly require the captain "to sign Bills of Lading as
presented”, but whether or not these additional words are included, it scems’
that the charterers may require the master to sign bills of lading for cargo
bocked by them or to sign the bills themselves. 168/

121. As long as the bills of lading remain in the hands of the charterers
they are only considered as receipts for the goods and the charter party
remains the instrument which governs the contractual relationship between the
owners and the charterers, 169/ even though the charterer becomes indorsee of
a bill of lading originally issued to a shipper other than the charterer
himself. 170/ But where the charterer transfers the bills of lading to third
parties who are strangers to the charter party. or where the charterer does
not himself ship the cargo and therefore bills of lading are issued to
shippers other than the charterers, then the bills of lading requlate the
relationship with the holders of such bills of lading. But the guestion which
arises 1s whether the contract contained in the bill of lading is with the
shipowner or the charterer. The guestion remains to be determined according .
to the circumstance of each case. But in general, if the charter party is not
a bareboat or demise, bills of lading signed by the master are normally
considered as contracts between the bill of lading holders and the

owners, 170/ even if the charter party contains a clause that the master shall
sign bills of lading as agent for the charterers, provided that the holder of
the bill of lading is not aware of the clause. 172/ On the other hand, the
master's signature could bind the charterers, 1f it is clear from the
surrounding clrcumstances that the master is acting as agent for the charterer
and not the owners; and if the bill of lading holder is led to believe that
he is contracting with the charterers, for example, where the charterers

operate a well-known liner company and use their own bills of lading
form. 173/

122, Where the bills of tading are signed by the charterers or their agents
the position is even less clear. The clause in the NYPE, Asbatime and
Linertime to the effect that the master is to be under the charterers' orders
as regards employment and agency and "to sign bills of lading as presented”
has been interpreted under Enqlish law as entitling the charterers or their
agents to sign bills of lading on behalf of the master. Thus. “"the charterers
may. instead of presenting such bills of lading to the master for slgnature by
him on behalf of the shipowners, sign them themselves on the same behalf. 1In
either case, whether the master signs on the directions of the charterers, or
the charterers short-circuit the master and sign themselves, the signature
bind the shipowners as principals to the contract contained in or evidenced by
the bill of lading". 174/

167/ See Baltime, clause 9; NYPE, clause B; Asbatime, clause 8; and
Linertime, clause 10.

168/ Tillmans v. $5. Knutsford (1908) A.C. 406,

169/ See Carver, op.cit., paras 699- 701: Scrutton, op.cit.. pp.58-62.

170/ President of India v. Metcalfe Shipping Co.(1970) 1 Q.B.289.

171/ Wehner v. Dene §.8. Co. (1905) 2 K.B. 92-98; The Venezuela (1980) 1
Lloyd's Rep. 393.

172/ Manchester Trust v. Furness Whithy & Co. (189%%) 2 Q.B. 539.

173/ Elder, Dempster v. Paterson, Zochonis {1924} A.C. 522; Bamuel v. West
Hartlepool Steam Navigation (1906) 1l Com.Cas. 115.

174/ The Berkshire (1974) 1 Lloyd's Rep. 185-188.
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122. In Tillmanns & Co. v. 5.5. "Knutsford” 175/ where the charter party did
not contain specific words requiring the master to sign bills of lading as
presented and the charterers signed a bill of lading "for the captain and
owners”, Kennedy L.J. said in the Court of Appeal:

“1t does not lie in the mouth of the {owners) to deny the authority of
the signature as one made on behalf of the owners and captain, because
they have themselves by the contract agreed that the captaln shall act as
the charterers shall direct, and therefore a signature which the
charterers have made as on behalf of the owners and captain must, I
think. be treated, when they are sued by the shipper who put their goods
on board, as a signature which they cannot repudiate, because they gave
the charterers, in the express terms of their contract, the right of
directing the signature to the document to be made, and must be taken
impliedly to have glven, both as against the captaln and against
themselves, and authority to the charterers to sign on behalf of either
or both of them.”

The decision that the bills of lading bound the shipowners was affirmed by the
House of Lords. 176/

124. Under American law on the other hand, a bill of lading signed by the
charterer "for the master" does not perscnally bind the owner, as a
contracting party, but is considered as a contract with the charterer, unless
the master or owner actually authorized the signature by the charterer. 177/

125. 1n Yeramex International v. S.S. "Tendo", 178/ the Court explained the
principle of duality of the master's authority under American law in“the
following words:

“.. the terms of the vessels' time charters grant the master dual
authority to act separately as agents for the owner and as agents for the
charterer in matters involving the separate responsibilities for ship. as
assumed by the owner, and for cargo., as assumed by the charterer.”

126.1n that case the charterers' bill of lading was signed “"for the master”,
put it was held nevertheless that the shipowners were not personally liable as

a contracting party under the bill of lading. 179/

127.Furthermore the wording of the NYPE, Asbatime and Linertime requiring the
master "to sign bills of lading as presented” does not authorize the charterer
to sign the bills of lading in order to bind the owners as a contracting
party. Thus "under American law, in signing bills presented by the charterer
the master may do so strictly as agent for the charterer. rather than as agent
of the owner as was traditionally the case under the general maritime

law”. 180/

175/ (1908) 2 K.B., p.385.

/ (1908) A.C. 406.
177/ See Wilford..., Time Charters, op.cit.. p.276.
178/ 1979 595 F., 24 943: 1979 A.M.C. 1282 (4th cir.).
179/ See also Demsey & Associates v. $.5. “Sea Star". 1972 461 F. 2d 1009
(24 cir.) and Ross Industries Inc. v "Gretke Oldendorff”, 1980 483 F,
Supp. 195; 1980 A.M.C. 1397.

180/ wilford.... Time Charters, op.cit.. p.276. Asbatime and some tanker time
charter parties contain specific wording with regard to the charterers
signing bills of lading. Asbatime reads: "... the captain,... is to sign
bills of lading for cargo as presented... However, at charterers' option

the charterers or their agents may sign bills of lading on behalf of the
captain...": clause 8, lines 147-150.
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L. Payment of hire and withdrawal clauses

128. The standard forms of time charter parties invariably contain provisions
concernlng payment of hire for the time during which the vessel is placed at
the disposal of the charterers. The payment of hire is usually required to be
made in advance, per calendar month (or other appropriate peried), in cash
without discount, failing which the owners are permitted to terminate the
charter party altogether. Clause 6 of the Baltime form requires: "the
charterers to pay as hire the rate ... per 30 days. commencing in accordance
with clause 1 [from the time "the vessel is delivered and placed at the
disposal of the charterers between 9 a.m. and 6 p.m.. or betwesen 9 a.m. and

2 p.m. if on Saturday..."] until her redelivery to the owners. Payment of
hire to be made in cash,... without discount, every 30 days, on advance... 1In
default of payment, the owners have the right of withdrawing the vessel from
the service of the charterers without noting any protest and without
interference by any Court or any other formality whatscever and without
prejudice to any claim the owners may otherwise have on the charterers under
the charter”. Linertime also contains., in clause 7, an identical wording and
a further provision for the payment of the last installment of hire. The NYPE
wording (clause 5) is somewhat different. It provides for payment of hire teo
be made "in cash... semi-monthly in advance, and for the last half month or
part of same the approximate amount of hire, and should same not cover the
actual time, hire is to be paid for the balance day by day, as it becomes due,
if so required by owners, unless bank guarantee or deposit is made by the
charterers, otherwise failing the punctual and regqular payment of the hire, or
bank guarantee, or on any breach of this charter party, the owners shall be at
liberty to withdraw the vessel from the service of the charterers, without
prejudice to any claim they (the owners) may otherwlse have on the

charterers. Time to count from 7 a.m. on the working day following that on
which written notice of readiness has been given to charterers or their agents
before 4 p.m...".

129. The construction of these clauses have given rise to a number of disputes
in recent years. They have been subject to varying interpretations by English
and American Courts and arbitration tribunals: and they were criticized by a
number of respondents to enquiries by the secretariat.

1. Payment in cash

130. The Baltime, NYPE and Linertime provide for payment of hire to be made in
"cash". The words "payment in cash" are interpreted agqainst the background of
modern commercial practice. So interpreted, they have been given "a wider
meaning, comprehending any commercially recognized method of transferring
funds the result of which is to give the transferee the unconditional right
to the immediate use of the funds transferred". 181/ Thus, “banker‘s payment
slips", 182/ "banker's draft", 183/ "Interbank transfers", 184/ and "payment
orders” made under the London currency settlement scheme, 185/ in this context
are treated as equivalent of cash.

181/ Per Brandon, J., 1n The Brimnes (1971) 2 Lloyd's Rep. 465-476. This
statement was approved by the Court of Appeal in the same case,
1974) 2 Lloyd's Rep. 241-248; and was adopted in subsequent cases: See
The "Laconia" (1976) 1 Lloyd's Rep. 395, pp.402-404; The "Chikuma"
(1979) 1 Lloyd's Rep. 367-372; (1980) 2 Lloyd’s Rep. 409-412 (C.&.), and
(1981) 1 Lloyd's Rep. 371, pp.375-376 (H.L.).

182/ The Georgios €. (1971) L Lloyd's Rep. 7-14.

183/ The Brimnes (1974) 2 Lloyd's Rep. 241.

184/ Ibid.

185/ The “"Laconia" {1977) 1 Lloyd's Rep. 315.
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131. The requirement for payment in "cash" can be a trap for unwary
charterers, as indeed it was in the case of The "Chikuma", 186/ in which the
English House of Lords held that the owners were entitled to receive cash or
equivalent of cash and nothing less than unconditional use of the funds will
do. 187/ 1In The "Chikuma" the vessel was chartererd under the NYPE and the
hire was pald to the owners'bank in Genoca on the due date, but the paying
bank. also in Genoa, included in the telex transfer a 'value date' four days
later. The effect of this under Itallan banking practice was that the owners
could not withdraw the money wlthout having to pay interest until the value
date. The owners, trying to get out of the charter on a rising market,
withdrew the vessel.

132. The arbitrator found that the owners had the immediate use of the money
even though the interest on the sum would not begin to run in favour of the
owners until four days later and if they had withdrawn the sum, they would
have had to pay four days interest to their bank. The Commerclal Court Judge,
on the other hand, decided that there was no payment in cash or equivalent of
cash since the telex transfer was conditional upon the interest not accrulng
on the money for the heneflt of the transferee until a date later than the due
date specified, and therefore did not give the transferee the unconditional
right to the immediate use of the funds transferred. The Court of Appeal,
reversing the decision., held that on the date the hire was due the owners had
the full use of the money. It was not conditional and the mere debiting of
a trifling bank charge would not make 1t conditicnal.

133. The House of Lords, in turn reversing the decision of the Court of Appeal
and restoring the judgment of the Commercial Court Judge, held that there was
no payment in cash by the charterers of the hire due, and accordingly the
owners were entitled to withdraw the vessel under clause 5 of the charter
party. Lord Bridge stated that "when payment is made to a bank otherwlse than
literally in cash, i.e. in dollar bill or other legal tender (which no one
expects), there is no 'payment 1in cash' within the meaning of clause 5 unless
what the creditor receives is the equivalent of cash, or as good as cash. The
book entry made by the owners'bank on [the date the hire was due} in the
owners' account was clearly not the equivalent of cash... It could not be used
to earn interest, e.g. immediate transfer to a deposit account. It could only
be drawn subject to a {probable) liability to pay interest”. 188/

134. 1n the United States, there seems to exist a widespread commercial
practice of accepting ordinary checks, payment orders or telex transfers as
the eguivalent of "cash", even though the owners' bank may require a day or
more for the check or transfer to clear and give the owners unrestricted use
of the funds. This practice was, however, questioned in the case of

The Penta. 189/ where payment of hire by ordinary check which was cleared
after the due date was held to be breach of obligation by the charterers to
make payment in “cash": ".. if [charterers] chose to pay by check, a check
could have been tendered either in federal funds or sufficiently in advance as
to allow time for the check to clear”. 190/

186/ (1981) 1 Lloyd's Rep. 371.

187/ P.Todd, cp.cit., p.14l.

188/ (1981) 1 Lloyd's Rep. 371, at pp.375-376.
185/ S.M.A. No.1603 (Arb. at N.¥Y. 1981).

190/ See Wilford..., Time Charters, op.cit., p.220.
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135. Thus, some modern dry cargo time charters and tanker time charters, 191/
do not specifically require payment of hire in "cash". The American STB
Tanker Time Charter provides for payment to be made by check.

136. Further complications arise in determining the precise time at which
payment is effected. Ascertaining the exact moment of payment is of great
importance in deciding between a punctual and late payment. Where payment by
check 1s a permissible method of payment, the receipt of the check by the
payee is treated as sufficient performance of the contract, even though
payment by check is ordinarily considered conditional payment until the check
has been cleared and the credit transferred. 192/

137. Where payment is made by a "banker's draft” or equivalent document, the
delivery of such document by the owners' bank constitute the time of payment.
even though it involves a certain period of processing before it is credited
to the owners' account. 193/ The situation, however. is not clear as regards
payment by a "payment order" under the London currency settlement scheme. The
gquestion arose in the case of The "Laconia”, 194/ in which the English
Commercial Court Judge expressed a view that payment was not complete until
after it had been processed and credited to the owners' account. The Court of
Appeal took a different view. Payment of hire was held to have been effected
when the payment order was handed over to the owners' bank. In the House of
Lords, though the case was decided on other grounds, three members of the
House expressed opinions on the subject. Lord Salmon stated that "there is no
real difference between a payment in.dollar bills and a payment by payument
orders which in the banking world are generally regarded and accepted as
cash". 195/ Lord Russell expressed a similar view. 196/ Lord Fraser,
however, was of a different opinion. He thought that "the charterer must pay
in a sufficient time to allow for the period of processing normally required
for the method of payment they had chosen". 197/

138. When payment is made by telexed instructlions by the charterer’'s bank to
the owner's bank with whom it has itself an account to transfer the hire to
the owner's account, the question arises as to when payment 1s effected ?
Does the receipt of the telex message by the bank constitute a payment, or it
is merely a part of process which leads towards the making of payment ? 1In
The Brimnes. 198/ the English Court of Appeal held that mere receipt of the
document contalning the instructions d&id not constitute ‘payment', and until
the decision was made to transfer the funds from the charterer's account to
the owner's account there was no payment. 199/

191/ For example Asbatime, see clause 5; Intertanktime 80, clause 3; Draft
Fontime, clause 16: and the American STB Tankertime, clause 3(a).

192/ Tankexpress v. Compagnie Financiére Belge des Pétroles (1948) 82
L1.L.R.43, pp.54-59; The Brimnes (1974) 2 Lloyd's Rep. 241-257.

123/ The Brimnes (1974) 2 Lloyd's Rep. 241-248.

184/ (1975) 1 Lloyd's Rep. 640.

195/ (1977) 1 Lloyd's Rep. 315 at p.327)

196/ Ibid.. p.333.

197/ 1Ibid., p.330.

198/ (1974) 2 Lloyd's Rep. 241.

198/ See alsc The "Zoqraphlia M" (1976) 2 Lloyd's Rep. 382; The "Effy" (1972)
1 Lloyd's Rep. 18.
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2. Payment in advance

139. Payment of hire is invariably required te be made "in advance". The
provislon requiring payment “in advance" must be strictly complied with, since
its breach will give the owners right to immediate withdrawal of the vessel.
The clause relating to payment in advance applies throughout the period of the
charter, even to the payment of the first instalment. 1In Kawasaki Kisen v.
Bentham §.8. Co., 200/ the charterers argued that the provision as tc payment
In advance did not apply to the first instalment because of the difficulty im
paying 1in advance, as it was not clear when the vessel would arrive. It was
nevertheless held that the contract provided for payment in advance, even of
the First lnstalment. The charter party contalned a provision similar to that
in clause 5 of the NYPE and provided for "delivery to count from 7 a.m. on the
working day following that on which written notice has been given before

4 p.m.". The judge stated that where notice is given according to the clause,
there is From 4 p.m. on the one day until 7 a.m. on the next working day in
which payment in advance can be made. Problems may arise because of the fact
that payment of hire is required to be made at a place different from the

place of delivery of the vessel; and that in some countries banks cleose
before 4 p.m. and reopen after 7 a.m. the following day. the charterers

practically have no banking hours so as to make payment in advance. 201/

140. As regards payment of the last instalment of hire, both NYPE and
Linertime contain express provisions allowing the charterer toc pay a
proportionate amount of hire according to reasonable estimate of the
redelivery date. Where a charter party does not contain such express
provision, as in case of Baltime, the charterers have been held liable to pay
the full amount of hire for the last instalment, even if the vessel is
reasonably expected to be delivered before the end of the month, subject to
owners' liability to return any sum which might prove to have been

overpaid. 202/ 1In such a case, the repayment of unearned hire 1s considered
as having been secured to the charterers by the clause giving "a lien on the
vessel for all moneys paid in advance and not earned". 203/ The question
which arises is the effectivenes of such a lien, since.the charter party not
heing a bareboat/demise, the charterers do not have the possession of the
vessel 50 as to exercise a lien on the vessel.

141, 1In relation to the requirement for payment "in advance”, when a payment
falls due on a non-hanking day. there 1s one notorious difference between -
American and English law. Under the Wew York General Construction Law, a
payment becoming due on a Saturday, Sunday or heliday, may lawfully be made on
the next following business day. This principle has been applied to the
payment of hire under a time charter in The "Maria G. Culucundis"”. 204/ But
English law, confusingly. adopts the position that if the due date is a s .
Saturday., Sunday or holiday., then the payment must be made on the preceding
business day. 205/ This may cause difficulty if hire is to be paid to a
London bank through an American bank which may have no knowledge of the
English law. 206/

200/ (1938) 1 K.B. BO5.

201/ To meet these difficulties, draft Fontime provides for the first hire
payment to be made “"not later than one banking day after delivery", see
clause 16.

202/ Tonnelier v. Smith (1897) 2 Com. Cas.258; Stewart v. van Ommeren (1918)
2 X.B. 560.

203/ 1bid. See also clause 18 of the Baltime form.

204/ 1954 A.M.C. 325 {Arb. at N.Y. 1952).

205/ See Astro Amc Cia. Nav. v. Elf Union S.A. (The “"Zographia M" (1976)

2 Lloyd's Rep. 382 and Mardorf Peach & Co. v. Attica Sea Carriers Corp.
(The "Laconia®") (1977) A.C. 850.
206/ See The "Effy" (1972) 1 Lloyd's Rep. 18.
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3. Deductions from hire

142. As regards deductions which may be made from hire. all four charter
parties contaln express provisicns glving the charterers a right to make
certain deductlions from hire. All four charter parties provide for advances
for vessel's ordinary disbursements to “be deducted from hire". 207/ NYPE and
Asbatime further, in clause 15, provide for deduction from hire in respect of
time lost, any extra fuel consumed and all extra expenses incurred as a result
of a reductlon in speed caused by a defect in or breakdown of the vessel's
hull, machinery or equipment. The costs of fuel used for domestic consumption
may also be deducted under clause 20 of the NYPE. 1In respect of off-hire
claims, whlle NYPE and Asbatime do not have any express provisions, Baltime,
clause 11{(A}, provldes for "any hire paid in advance to be adjusted
accordingly", and Linertime, clause 14, limits this provision to the cases of
breakdown of winches. The wording in the Baltime has been construed by the
English Court of Appeal as entitling the charterers to make a deduction in
respect of off-hire claim from a subsequent hire payment. 208/

143. 1t is not, however, clear from these clauses whether the amount of the
deductions the charterers intend to make needs to be agreed or established
before they can make the deductions. The problem which arises in this context
is that if disputed claims cannot be deducted from the hire and the charterer
makes a deduction under the clause. the amount of which is not agreed, then he
will risk a withdrawal of the vessel. The guestion arose in the case of

The "Nanfri". 209/ The Court held that the charterers were entitled to
deduct, under clause 11 of the Baltime, valid claims, that is bona fide claims
assessed on a reasonable basis, without the consent of the owners. 1In the
Court of Appeal., Lord Denning M.R. said that the charterers were entitled to
quantify their loss by a reasonable assessment in good faith, and deduct the
sum so guantified from the hire. Then the actual figures could be ascertained
‘later: either by agreement between the parties; or, failing agreement, by
arbltration. The right to deduct, he said, would be useless to the charterer
if he had to wait until a figqure was agreed or established, for then it wmight
be postponed indefinitely. 210/

144. To avoid such difficulties, some tanker charter parties contain express
provisions regarding the issue. The American STB Tanker Time Charter Party,
for example, in clause 3(b), allows the charterers to deduct "any overpayment
of hire concerning which a bona fide dispute may exist but [in such a case]
the charterer shall furnish an adequate bank guarantee or other good and
sufficient security on request of the owner”. Some tanker charters do not
even require a bank guarantee or other security. 211/

145. A further question which arises is whether in the absence of clear
provisions to the contrary the charterers are entitled to deduct claims for
damages For breach of contract by way of equitable set-off. There are
conflicting decisions by English Courts on the subject, but the weight of
authority is in Eavour of allowing the right teo set off only in cases where
the owner wrongfully and in breach of contract deprives the charterers of the
use of the vessel, whether in full or in part. 212/ The charterers,

g§j7_5ee NYPE, clause 5; Baltime, c¢lause 14: Linertime, clause 16.

208/ The "Nanfri" (1978) 2 Lloyd's Rep. 132,

209/ (1978) 2 Lloyd's Rep. 132.

210/ see Ibid., at pp.l141-142,

211/ See Beepeetime, clause 13.

12/ The "Teno" (1977) 2 Lloyd's Rep. 289: The "Nanfri®” (1978) 2 Lloyd's Rep.
132: See also Sea and Land Securities v. Williams Dickinson (1942)
1 K.B. 187-298: Halayon 5.S. Co. v. Continental Grain Co. (1943) ,
75 L1.L.R.B0-84; Tankexpress v. Compagnle Financiére des Pétroles (1946)
79 L1.L. R. 451-457; The Charalambos N. Pateras (1971) 2 Lloyd's Rep. 42.
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therefore, have been held entitled to deduct from unpaid hire claims for
damages in respect of the owners' failure to load full cargo. 213/ and in
respect of breach of speed warranty. 214/ The right of deduction, however,
has not been extended to other breaches or default of the owners. such as
damage to cargo arising from the negligence of the crew. 215/

146. Thus. clear provisions would be required in order to exclude the right of
set off, and mere insertion of a clause allowing certain deductions is not
considered sufficient. 216/ The draft Fontime seems to exclude any right of
deduction except those specifically permitied by the charter party. It
further provides. in clause 16, that any unauthorized deduction will be
considered as a Failure to make a punctual payment of hire, and consequently
giving rise to a right to withdraw the vessel.

4. Withdrawal

147. Withdrawal clauses are intended to give the owners a prompt and timely
payment of hire and to protect them if the charterers get into financial

difficulties, by giving them a power to take the vessel back without having to
go through a legal proceeding. These clauses have been very often put into
operation on a rising market, where the owners would watch out for the
slightest delay in making the payment so as to exercise their right under the
clause and determine the charter party in the hope of obtaining the market
rate; knowing that according to the authorities, payment should be made
precisely on the due date and a payment made hours and even minutes late, even
due Lo delay on the part of the charterers' bankers in transmitting the hire
to the owners' bank, will entitled them to exercise their power under the
withdrawal clause. 217/ Lord Denning. M.R., descrlbed this in

The "Nanfri" 218/ as "the sport of the shipping market", and in Mardorf Peach
L Co. Ltd. v. Atticasea Carrier Corporation of Liberia, The "lLaconia” 219/
as"a game of wits which is played out between the shipowners and charterers,
backed up by lawyers and bankers...[which] may have its fascinations for the
players, but it is very expensive and very time consuming, and the outcome 1s
as uncertain as the spin of a coin". 220/ He added: "You take a time charter
with hire to be paid through a bank; and the usual clause which enables the
shipowner to withdraw the vessel 'in default of payment' or ‘failing punctual
and reqular payment of hire'. During the charter period the freight market
rises. The shipowner 1is on the lookout for a default. He knows, on the

213/ The “"Tenc" (1977) 2 Lloyd's Rep. 289,

214/ The Chrysovalandou Dyo (1981} 1 Lloyd's Rep. 159.

215/ See The "Nanfri" (1978) 2 Lloyd's Report, 132-141;
The "Aliakmon Proqgress" (1978) 2 Lloyd's Rep. 499; The "Leon” (1985}
2 Lloyd's Rep. 470.

16/ See The "Teno" (1977) 2 Lloyd's Rep. 289, at p.293; The "Nanfri" (1978)

2 Lloyd's Rep. 132, p.148

217/ In The "Zeographia M” (1976), 2 Lloyd's Rep. 382, the rates of hire
having risen dramatically after the date of the charter party, the owners
instructed their agents carefully to watch the position in relation to
payment of hire by the charterer in the hope that a default in payment
would give them the opportunity to determine the charter party and then
to negotiate a fresh contract with the charterers at the greatly enhanced
current rates, or, if the charterers were not prepared to agree, then to
fix the vessel elsewhere at the market rate.

218/ (1978) 2 Lloyds Rep. 132-134.
219/ (1976) 1 Lloyd's Rep. 395.
220/ 1bid., p.40l.
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authority of the House of Lords, that the charterer must, at his peril, make
payment of hire on the due date. Payment a day or two late - or a minute or
two late - will not do. So the shipowner says to himself: "1f only the
charterer slips up and 1s the least little bit late, I shall be able to
wlthdraw the vessel." Then by some mischance the charterer does slip up. It
may be that the hire falls due on the Saturday or Sunday when the Banks
areclosed. The charterer thinks that it will be sufficient if he pays on the
Monday. But the shipowner says: "That won't do. You should have paid last
Friday." He gives notice of withdrawal. Or the charterers' accountants or
bankers in London may have got an hour too late in transmitting the hire to
the bank in New York: or vice versa. All owing to the six hours' time
difference. The shipowner, who has not suffered in the least bit, at once
whips in a notice of withdrawal. The charterer is staggered. He has
committed himself, right and left, on the basis that he will have the use of
the vessel: but here he is, deprived of the use of it. He seeks to find a way
of escape. Sometimes he challenges the time of payment. He says he remedied
the breach in sufficient time. He relies upon a walver or an estoppel. Only
to Eind himself lost in a maze of technicalities, not only of law but also of
banking practice. If he cannot escape from the grip of the shipowner, he may

turn round on his bankers and say it was their fault. $So the game goes on and
on. "

148, Thus, the clause being designed for completely different purposes
"operates one way only, and then only on rising market. On a falling market,
the charterers have nothing to fear. It 1s very seldom that one finds owners
withdrawing when the market has fallen as a result of accident or mistake.

The owners will usually only withdraw on a falling market where the charterers
are unable or unwilling to pay". 221/ 1In The "Nanfri”, the market having
dropped dramatically, the owners made nc attempt to determine the charter
party in spite of the alleged unauthorized deductions made by the charterers
from hire.

149. The wording of the withdrawal clauses in the Baltime and Linertime differ
from that in the NYPE and Asbatime. The former charter parties contain an
identical clause which reads: "In default of payment the owners to have the
right of withdrawing...“. The latter charter parties provide: “.. failing the
punctual and reqular payment of the hire. or bank guarantee or on any breach
of thils charter party, the owners shall be at liberty to withdraw the
vessel...". ‘The interpretation of these clauses has been subject to some
controversy and confusion under English law. 1In the case of Empresa Cubana De
Fletes v. Lagonisi Shipping Co. (The "Georqios C"), 222/ the question toc be
declded was whether the words "in default of payment”, in the Baltime form,
meant "1f there has been default in payment", or "whilst there 1s default in
payment", because the payment, although late, was made before the vessel was
withdrawn. The Court of Appeal, affirming the decision of the first instance
Court, held that the words meant “in default of payment and so long as default
continues”. Therefore, as the charterers had remedied their default by paying
the instalment, the owners had no right to withdraw the vessel. 1In the
Commercial Court, the Judge commented that if the owners wanted the right
which they now contend, some such words as "in default of punctual payment”
would have been more appropriate.

221/ Per Lloyd, J. in The "Afovos" (1980) 2 Llods's Rep. 469-479; (1982)
1 Lloyd's Rep. 262-263: See also The "Tropwind" (1982) 1 Lloyd's Rep.
232-234; further The "Rio Sun" (1981) 2 Lloyd's Rep. 489-495.

222/ (1971) 1 Lloyd's Rep. 7.
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150. The decision in The "Georgios C" was followed in the case of

The 'Zographia M" 223/ in construing the words "in default of such payment"
used In Shelltime form. It was decided that the charterer having paild the
hire late, but before withdrawal the owners' right to terminate the charter
party under the clause no longer subsisted, as the absence of payment had been
cured by late payment. The words “in default of such payment" had been
subject to interpretations previcusly in Tankexpress v. Compagnie Financiére
Belqe des Pétroles 224/ in which the House of Lords held that the clause gave
the owners a right to withdraw the vessel 1f payment was made late. It was
stated that "default in payment, that is, on the due date, is not excused by
accldent or inadvertence. The duty to pay is unqualified so far as express
terms of the charter party go". The adjectives "regular and punctual” was
considered to add nothlng to the stringency of simple and unqualified language
in the charter party before the Court. 225/

151. The "Georgios C" was also followed by the Court of Appeal in
The "Laconla", 226/ in construing the wording in the NYPE form (i.e. "falling

the punctual and reqular payment”).

152. But when the interpretation of the clause in the NYPE form came before
the Court in the case of The "Brimnes" 227/ the charterers ceontended, upon the
authority of The "Georgios C" {(as it was then a binding authority on the
subject) that they had made payment before the withdrawal and that, according
to the view expressed in the Tankexpress case, the words "regular and punctual
payment” added nothing to the obligation to pay on the date specified. The
Court of Appeal declded that the owners' right to withdraw under the
clausesubsisted despite any late payment made after the due date but before
withdrawal. The Court considered that while it could be said that a person
who has pald late has remedied his failure to pay. it could not be said that
he has remedied his failure to pay punctually. The adjectives “punctual® and
"regular" added stringency so as to make distinction between the words used in
The “"Georglos C" (i.e. "default of payment” in the Baltime form).

153. The House of Lords, however, in The "Laconia" 228/ expressly overruled
The “Georgios C" on the ground that the words "in default of payment" must
relate to the obligation to pay monthly hire in advance which the withdrawal
clause imposes. It is the failure to pay in advance which constitutes the
default, and this cannot be cured by late payment, because the right to
withdraw accrues to the owners by reason of the default, unless the owners
waive thelr right by acceptlng the late payment or by having previously
tolerated late payments.

154. 1In the case of The "Laconia" the vessel was chartered under the NYPE
form. The relevant instalment of hire became due on Sunday, it was not paid
until the following Monday, where about 3.15 p.m. the charterers' bank
delivered "payment order" to the owners' bank. The owners withdrew the vessel
at 6.95 p.m. on the same day. The House of Lords, reversing the decision of

223/ (1976) 2 Lloyd's Rep. 3B2.

24/ (1949) 82 L1.L.R. 43.

225/ See ibid.. at p.53.

226/ (1976) 1 Lloyd's Rep. 395.

227/ (1974) 2 Lloyd's Rep. 241; (1972) 2 Lloyd's Rep. 465.
228/ (1971) 1 Lloyd's Rep. 315.
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the Court of Appeal, held that the withdrawal was effective. The provisions
requiring “punctual payment" and payment "in advance" were interpreted very

strictly. A payment one day late not belng a payment in advance, there could
be no difference in effect between the wording of the Baltime and that of the

NYPE. Once the charterers failed to pay in advance. there was nothing they
could do to remedy the breach.

15%. In this context agaln there are differences between American and English
law relating tc the right to withdraw the vessel for late payment of hire,
stemming mainly from the stricter interpretation of the withdrawal clause
which appears to be adopted by the English Courts. 1In New York arbltrations
it has been held in a number of cases that a late payment attributable to
error on the part of a bank did not, if the charterers were not personally at
fault, justify the shipowners in exercizing the right of withdrawal. 229/ The
view has also been expressed in New York arbitration that the shipowners
should not be entitled to exerclse their right to withdraw unless they have
previously given notice that it is their intention to do so. 230/ On the
other hand, there have been arbitrations in which a withdrawal has been upheld
in the absence of any prior notice. Generally, however, it seems that New
York arbltrators take a more llberal approach to late payment of hire than do
the English Courts. The fact that late payment of hire may have been due to
negligence on the part of the bank 1is irrelevant under English law if the bank
in question was the charterers' own bank or otherwise was to be regarded as
the charterers' agent. 231/ 1In Scandinavian Trader Tamker Co. v. Flota
Petrolera Ecuatoriana (The “Scaptrade"). 232/ it was confirmed by the House of
Lords that under English law there was no scope for the exercise of equitable
relief in cases of withdrawal under time charter parties. So in the sphere of
payment of hlre and withdrawal there are significant differences both of law
and of emphasis between American and English law.

156, The NYPE and Asbatime forms have an additional ground upon which the
vessel may be wilthdrawn. <Clause 5 of these charters provide that the owhers
have liberty to withdraw not only on a failure of the punctual and regular
payment of the hire but alsc “on any breach of this charter party". Differing
views have been expressed upon whether the words are to be interpreted
literally ~-so that the owners would be entitled to withdraw for even a minor
breach of the charter party - or whether they are to be interpreted as being
restricted to serious breaches of the charterparty only. 233/ &and even though
the House of Lords have indicated in a more recent case 234/ that only serious
breaches justify withdrawal, undertainty still remains as to the clrcumstances
in which the shipowner may withdraw the vessel under this provision.

157. A number of respondents té enguiries by the secretariat were critical of
withdrawal clauses. It has been submitted by FONASBA that "none of the four

229/ See The "Pandora” (No.2)", S.M.A. No. 755-A (1973); The "Essi Gina",
S.M.A. No.534 (Arb, at N.Y. 1970); and The "Meltemi", S.M.A. No.49%91 (arb.
at N.Y¥Y. 1970). '

230/ See The "Noto". 1979 A.M.C. 116 (Arb. at N.Y. 1976).

231/ Afovos Shipping Co. v. R. Pagnan & F.L11 (The “"Afovos") (1980) 2 Lloyd's
Rep. 469; (1982) 1 Lloyd's Rep. 562; (1983) 1 Lloyd's Rep. 335.

232/ (1983) 2 Lloyd's Rep. 253.

233/ See Telfair Shipping Corporation v. Athos Shipping Co. S.A. (The "Athos")
(1981) 2 Lloyd's Rep. 74; (1983) 1 Llod's Rep. 127.

234/ Antaios Compania Waviera S.A. v. Salen Rederierna A.B. (The "BAntajos”
No.2) (1984) 2 Lloyd's Rep. 235.
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{charter parties) makes allowances for banking errors, nor do they require the
owners to give notice of failure to receive hire pricr to withdrawal. In the
past, this has proved to have been an invitation for owners to "play games” on
a technical default in an effort to undo a charter that subsequently has
proven to be unfavourable due to market circumsrances. Any clause that can
bring about the cancellation of the contract must be all embracing and
scrupulously fair. After all it is designed to give protection to owners
victimized by financially unscund or unscrupulous charterers but not scoop up
as well unfortunate but bona fide solvent charterers, victims themselves of
circumstances over whilch they exercise no control. As a result many of the
above form charters have "ad hoc" anti-technicality clauses added in riders
designed to put that matter right. Thus, the rigour of the withdrawal clause
ic sometimes ameliorated by additional "anti-technicality” clauses which
require the shipowner to give notice before withdrawal. but these also have
given rise to much dispute.

158. The wording of these clauses vary but for the most part they require the
owners to give a notice to the charterers followed by a number of days of

grace before they can withdraw the vessel. The language of the clause which
came before the Court in the case of The “Libyaville" 235/ was not considered

by the Judge as being elegantly drafted, who further commented that "apart
from some possible difficulties arising therefrom, one can as a lawyer imagire
circumstances occurring in which it might be difficult for the shipowners to
know whether a failure to make punctual and regular payment fell within its
provisions". 236/

159. Disputes have also arisen as to the timing and the wording of the notice
to the charterers under an anti-technicality clause. 1In The "Afovos”, 231/
the clause provided that "when hire is due and not received the owners before
exercizing the option of withdrawing the vessel from the charter party, will
give charterers forty-eight hours notice, Saturdays, Sundays and holidays
excluded, and will not withdraw the vessel 1f the hire is paid within these 48
hours". The hire being due on June 14, was not paid and the owners at 16.40C
hours on the same day sent a notice to the charterers, and not recelving the
hire by 19.00 hours on June 18, they withdrew the vessel. The English
commercial Court Judge decided that under the clause notice may be given on
the day hire is due. Therefore, the notice glven on the l4th was a valid
notice. The Court of Appeal, reversing the decision, held that the notice can
only be given after the default under the withdrawal clause had occurred and
the charterers were in breach of theilr obligation to pay hire under the
charter party. The charterers had until theend of the due date, i.e. midnight
on June 14, to make the payment and the notice could not be given in advance
of midnight; therefore the owners were not entitled to withdraw the

vessel. 238/

160. Furthermore, the notice under the anti-technicality clause., to be valid
must make it clear the owners are giving a warning that if the correct hire is
not paid within 48 hours' grace, they will withdraw the vessel. 239/

161. Thus, it is obvious from the above that payment of hire and withdrawal
clauses have been in the past a source of a considerable number of disputes
and in some areas resulted in conflicting decisions even within a single
jurisdiction. Strict interpretation of these clauses has caused undue
hardship on charterers in circumstances beyond their control. As a

235/ (1975) 1 Lloyd's Rep. 537.

236/ See ibid., Per Mr. Justice Mocatta, at p.554.
237/ (1980) 2 Lloyd's Rep. 469, :

238/ See also The “"Lutetian” (1982) 2 Lloyd's Rep. 140.
239/ See The 'Rio Sun” (1981) 1 Lloyd's Rep. 404.
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commentator put it "the current clauses, taken literally., may lead to a US$20
mistake or a 20 minutes delay on the part of the charterers giving the owners
a windfall of millions". 240/

M. Off-hlre clauses

162. The charterers' liability to pay hire under a time charter party is, in
most legal systems, a continuous one and unless there is an express provision
to the contrary hire is payable throughout the charter period even if the
vessel is not in proper state to perform the services contracted for. 241/
The obligation to pay hire does not cease merely because the vessel, during
the currency of the charter pericd, requires repairs, even if the owners
expressly undertake to keep her in repair. 242/

163. Time charter parties, therefore, invariably contain off-hire clauses
which provide for cessation of hire in certain specified events. The clause
exempts the charterer from his continuous liability to pay hire provided that
the incident causing delay comes clearly within the clause, The burden is on
the charterer to prove that the clause operates and the event comes within one
of the exceptions specified by the clause. 243/

164, Off-hire clauses vary in their terms. <Clause 11(A) of Baltime provides:

"In the event of dry-docking or other necessary measures to maintain the
efficiency of the vessel, deficlency of men or owners' stores, breakdown
of machinery, damage to hull or other accident, either hindering or
preventing the working of the vessel and continuing for mere than
twenty-four consecutive hours, no hire to be paid in respect of any time
lost thereby during which the vessel is unable to perform the service
immediately required. &any hire paid in advance to be adjusted
accordingly. 244/

165. The Linertime contains, in clause 14, similar wording but alsc includes
"strike of master, officers and crew" and that the 24 hour franchise provided
by the Baltime is left blank for negotiation.

166. The NYPE covers "... deficiency of men or stores, fire, breakdown or
damage to hull, machinery or equipment, grounding, detention by average
accidents to ship or cargo, dry-docking... or any other cause preventing the
full working of the vessel,... and if upon the voyage the speed be reduced by
defect in or breakdown of any part of her hull, machinery or equipment..". 245/

167. While Baltime, which is considered as a pro-shipowner charter, provides
for a very limited number of incidents as off-hire. the more modern types of
the clause are very broad and cover a very wide range of events. 246/

240/ Per Gram, op.cit.. p.67.

241/ Havelock v. Geddes (1809) 10 East 555; Ripley v. Scarife (1826) 5 B. &
C. 167; Moorsom v. Greaves (1911) 2 Canap. 626.

242/ Ripley v. Scarife (1B26) 5 B. & C. 167: Giertsen v. Turnbull (1908)
S.C. 1101.

43/ The Roval Greek Government v. The Minister of Transport (1949} 1 K.E.
525-529: The Mareva A.S. (1977) 1l Lloyd's Rep. 368-381.

244/ Part (B) of the clause sets out circumstances in which the vessel is to
be on hire notwithstanding that they may have been caused by the owners'
negligence. .

245/ Clause 15: see also clause 15 of Asbatime in which similar events are
listed as off-hire. ‘

246/ See clause 20 of Tankertime 80; clause 11 of STB Form of Tanker Time
Charter; clause 23 of draft Fontime.
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168. Off-hire clauses have glven rise to a number of disputes and they have
been subject to varying interpretations in various jurisdictions. "There is
no question that off-hire clauses in time charters are a source of much
confusion in the minds of commercial men as well as arbitrators, bench and
bar". 247/ An English Commercial Court Judge commenting on the off-hire
clause in the NYPE said: "This clause undoubtedly presents difficulties of
construction and may well contain some tautology. e.g. in the reference to
damage to hull., machinery or equipment followed by 'average accldents to a
ship'". 248/

169. Some of the reasons for the difficulties caused in the application of
off-hire clauses have been explained in the fellowing terms:

“While [the principle of the off-hire clause] 1s seemingly
straightforward, in practice it has proved astonishingly difficult to
apply. There are a number of reasons why this is so. To begin with the
ofE-hire clause is triggered by events or conditions without regard to
whether the causes arose from owners' negligence or other culpability.

It is a "no- fault” provision. 249/ The clause stands alone in the
charter party, unaffected by other provisions which cast liability on one
party or the other; unaffected too, by exceptions or force majeure which
relieve the parties from their obligations.

"In practice, the application of particular off-hire clauses has led to
such disturbing incidents as the vessel going off-hire but charterers'
other obligations. such as payments for fuel and port services,
continuing throughout the off-hire period. 250/

247/ cohen, M.M.. "Confusion in the drafting and application of off-hire
clauses” a paper delivered at the FONASBR Seminar on "Time Charter:
why the confusion ?" op.cit.., p.l.

248/ per Kerr J. in The Mareva A.S5. (1977) 1 Lloyd's Rep. 368.

249/ There are, however, some English authorities which support the view that
' the charterers may not be entitled to put the vessel off-hire 1f the
event giving rise to the lose of time has been caused by their breach of
contract: see Fraser v. Bee (1900} 17 T.L.R. 101: Board of Trade v.
Temperly S$S. Co. (1927) 17 L1.L.R.230: Nourse v. Elder, Dempster (1922)
13 L1. L.R. 197. Some tanker time charter forms provide that the
off-hire incident must be "not caused by the fault of the charterer”.
See STB form clause 11(a); see also Linertime, clause 14(A) which
provide breakdown of winches "not caused by carelessness of shore
labourers”.
1n the absence of an express stipulation to the contrary. under English
Law (see Giertsen v. Turnbull (1908) S.C.1101-1111; Vogemann v. Zanzibar
(1902) 6 Com.Cas. 253-255; Arild v. Societe de Navigation (1923) 2
K.B. 141) and under American Law (see Northern S5.,5. Co. v. Earn Line,
175 F. 529 (2d cir. 1910); Norwegian Shipping & Trade Mission v. Nitrate
corp. of Chile Ltd., 1942 A.M.C. 1523 (Arb. at N.Y. 1942), the
charterer's other obligation under the charter party will continue even
during the period in which their liability to pay hire has ceased by the
operation of off-hire clause. As it was commented (P. Gram, op.cit.,
p.7): "it seems strange that the shipowner can burn the time charterer's
bunkers to bring the ship to a repair yard - but that seems to be the
law". Then clause 5 of the Linertime expressly states that “"whilst on
hire the charterers to provide and pay for all fuel...". (See also clause
20 of the NYPE.)

I
[=]
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"...Where there are multiple causes for the delay., the typical off-hire
clause 1s troublesome because it is a black and white affair - either the
vessel 1s off-hire, or it is not. While some recent time charters make
occaslional provisions for pro rata off-hire, none makes any provisioens
for proportional off-hire to be determined by attributing some of the
delay for owner's account and the balance for charterer's account.

"A major source of unhappiness with the off-hire clause occurs when
charterers seek to recoup off-hire as deductions against future advance
hire payment...". 251/

170. The author concluded that "the off-hire clauses in both of the most
commonly used time charter forms, namely Baltime and NYPE, which have not been
revised for more than a quarter century, are inadequate”. He, therefore,
suggested: "The best we can do is to learn from history and try to draft new
terms so as to prevent a recurrence of unpleasantness which a particular
off-hire incident may have caused”.

171. Further difficulties arise from unclear wording and varying
interpretations of off-hire events. The expression "deficiency of men", used
in the Baltime, NYPE and Linertime, has been construed by English Courts to
cover only numerical deficiency and not unwillingness or physical inability of
the crew to work. Thus, during the second world war, where the crew refused
to sail. except in a convoy. the Court of Appeal held that there was no
"deficiency of men" within the meaning of the clause, as the phrase dealt with
a deficiency in the full complement and not with the unwillingness of a Eull
complement to work. 252/ This has been considered as "one of the more
shockingly literal constructions presented by an English Judge". 253/ The
American cases, on the other hand. have decided that the incapacity of a full
complement of crew to work to fall within the meaning of the phrase
"deficiency of men". 254/ To avoid the difficulty the Asbatime provides for
"deficlency and/or default of officers and crew”.

172. Baltime and Linertime list "deficiency of men or owners' stores” as

of f~hire events, and NYPE provides for "deficiency of men or stores”. The
wording in Asbatime is "deficiency of store". 1t is not, however, c¢lear as to
what comes within the meaning of the term “"stores", but it has been decided
that it did not include ammuniticn. 255/

173. Regarding "breakdown of machinery" which is enumerated by all four
charter parties as an off-hire event, it has been decided that 'breakdown’
occurs when it becomes reasonably necessary for the vessel to go to a port of
refuge for repalr; and mere existence of a defect in "machinery” does not
amount to breakdown of machinery so as to entitle the charterer to put the
vessel off-hire. 256/ It is not. however, necessary that the vessel must be
detained for the purpose of repair. 1t is sufficient if breakdown interrupts
the working of the vessel. 257/

251/ Cohen, M.M., Confusion in the drafting and application of off-hire
clauses, op.cit., pp. 1-3.

252/ See The Royal Greek Government v. The Minister of Transport (1949)
K.B, 525, -

/ P. Gram, op.cit. p.70.

254/ sSee The Reobertina, S.M.A. No.l151 {(Arb. at N.Y. 1977);

Clyde Commercial S.S. Co. v. West India S.5. Co., 169 F. 275
(24 Cir. 1909).

55 See Radcliffe v. Compagnie Generale (1918}, 24 Com.Cas. 40.
256/ See Glertsen v. Turnbull (1908) 5.C.1101.
257/ The "Teno" (1977) 2 Lloyd's Rep. 289.
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174, "Collision™ in the context of off-hire clause has been construed to mean
colllsion with another vessel or boat or other navigable object, 258/ even
though it occurred before the date of the charter party, provided that the
damage 1ls discovered after the vessel comes on hire. 259/

175. NYPE and Asbatime specify "detention by average accidents to ship er
cargo” as an off-hire event. According to the decision in the English case of
The "“Mareva A.S." 260/ the term 'detentlon' does not merely mean delay, but
"is intended to refer to some physical or geographical constraint upon the
vessel's movements In relation to her services". And an "average accident”
does not mean general average accldent, it merely means an accident which
causes damage. But according to the dmerican case of Barker v. Mcore &
McCormack Co. 261/ an "average accident" occurs when there is an unexpected
functional impairment of the vessel which prevents her full use. 262/

176. Baltime and Linertime use the general words "or other accident either
hindering or preventing the working of the vessel". The words “"other
accident" are not, under English law, construed with reference to the
preceding words upon the ejusdem generis doctrine. 263/ 1In the case of
Magnhild v. McIntyre, 264/ it was decided the words "or other accident "were
not subject to the ejusdem generis rule.as no common genus of the specific
words could be established. 265/ The words "other accident", however, are
limited by the phrase “hindering or preventing the working of the vessel”,
Thus, if upon an 'accident' such as grounding., the vessel is able to perform
services required after being refloated, the c¢laim to put the vessel off-hire
will fail. 266/

177. The general words in NYPE are somewhat differsnt from those in Baltime.
They read: ".,. or any other cause preventing the full working of the
vessel”. It is not, however, clear whether the words “or any other cause"
should be construed in the same way as "or other accildent", or whether they
should be subject to the ejusdem generis rule. There are some cases which
presume that the rule would apply to the words "or any other cause™. 267/ It
has been suggested that "it 1s not appropriate to seek to restrict the words
“any other cause" by invoking the ejusdem generis rule. Aand even if, contrary
to the suggestion, an attempt were to be made to apply the rule... such
attempt might fail for want of a genus covering the causes previously
enumerated”. 268/ The American cases., on the other hand, follow the ejusdem
generis rule of construction in interpreting this provision. 263/ The
asbatime, however, clarifies the issue by using the words " ... or any other
similar cause preventing the full working of the vessel."

Hough v. Head (1885) 54 L.J.Q.B. 294, 55 L.J.Q.B. 43.

258
259/ The Egsen Envoy (1929) 35 Com. Cas. 61.
260/ (1977) Lloyd's Rep. 368-382,

Wilford..., Time Charters, op.cit.. p.314.
The ejusdem generis rule is a rule of construction to restrict the wide
meaning of general words to the same genus as the specific words that
precede them.
64/ (1920) 3 K.B. 321, (1921} 2 K.B. 97-107.
65/ See also The "Apollonius" (1978} 1 Lloyd's Rep. 53-65.
266/ Court Line v. Finchnet {The Jevington Court) (1966) 1 Lloyd's Rep. 683,
267/ See Adelaid S.8. Co. v. The King (1923) 20 Com.Cas.l165; The "Apolio"
(18978) 1 Lloyd's Rep. 200: for the opposite view, see Court Line v.
Dant & Russell (1939) 44 Com.Cas. 345.
268/ wilford...,, Time Charters, op.cit., p.306.
/ Ibid., p.262; Edison S8.5. Corp. v. Eastern Minerals 167 F. Supp.601-€05
(D.Mass.1958).

/
/
/
261/ 1930 40 F.2d 410, 1930 A.M.C. 779 (24 Cir.).
!
!
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178. The words "any other cause”, like "or other accident” will only have
effect if the full working of the vessel is prevented. 270/ BAnd acceording to
the English case of The "Rijn" 271/ an unexpected and accidental element is -
required if the words are to apply. 1In this case, the vessel having been
chartered under the NYPE form, was employed by the charterers in tropical
waters which caused considerable fouling of her hull, by marine growth, and as
this affected her speed, the charterers claimed to put the vessel off-hire
during the time lost in consequence. Mr. Justice Mustill rejected the claim
stating that: “the draftsman cannot possibly have intended that hire should
cease in every clrcumstance where the full working of the vessel 1is

prevented. This reading would be commercial nonsense, and would make the
second half of the clause redundant. In my judgment only those causes qualify
for consideration which are fortuitous, and not the natural result of the ship
complying with the charterer's orders”. 272/

179. Mere occurrence of an incident within the off-hire clause will not
entltle the charterers to a ceaser of hire if the vessel was capable of
performing the service immediately required of her and no time is lost in
consequence. 273/ The manner in which the loss of time is calculated depends
upon the wording of the clause and whether the clause falls withln the
category of what is called "period" clauses, or "net loss of time"

clauses. 274/ The “"period" clauses are those which provide for cessor of hire
upon the occurrence of an event, and the off-hire period having so started
continues until it ends on occurrence of another event. 275/ Off-hire clauses
contained in the NYPE, Asbatime, Baltime and Linertime fall within the
category of "net loss of time" clauses. 276/ The clause in the NYPE provides
that "the payment of hire shall cease for the time thereby lost;... the time
5¢ lost... shall be deducted from the hire". Asbatime contains a similar
wording. Baltime and Linertime contain identical provisions in this respect
and they provide: "... no hire to be pald in respect of any time lost thereby
during the period in which the vessel is unable to perform the services
immediately required”.

180. Thus, under "net loss of time" clauses, in case of partial inefficiency,
the hire is only reduced if time is actually lost in consequence of such
inefficlency; 277/ but under a "period" clause the vessel is put off hire, in
case of partial inefficiency until she is again in an efficient state to
resume the service., 278/

181. When a vessel becomes inefficient from one of the stipulated causes while
she 1s at sea the question arises whether the calculation of the net loss of
time ceases when the vessel once again becomes efficient or only when she
regains the position at sea where she became inefficient (or some equivalent
position). While Linertime expressly provides for the off-hire period to

270/ See the "Mareva A.S." (1967) 1 Lloyd's Rep. 368-382.
271/ (1981) 2 Lloyd's Rep. 267.
272/ 1bid. p.272.
273/ Hogarth v. Miller (1981) A.C. 48,
274/ See The Pythia" (1982) 2 Lloyd's Rep. 160-168,
/

H.R. Macmillan (1973) 1 Lloyd's Rep. 27-32; examples of such clauses can
be found in Tynedale S.S. Co. v. Anglo-Soviet Shipping Co. (1936) 41 Com.
Cas. 206; and Heogarth v. Miller (1891) A.C. 48. 1In the former case the
clause provided for "... hire to cease from commencement of such loss of
time until steamer is again in efficient state to resume services".
276/ As to the clause in the NYPE, see The "Pythia" (1982) 2 Lloyd's Rep.160;
H.R. Macmillan (1974} 1 Lloyd's Rep. 311-314.
17/ See The "Pythia" (1982} 2 Lloyd's Rep. 160-168; H.R. Macmillan (1974)
1 Lloyd's Rep. 311-314.
278/ Hogarth v. Miller (1891) A.C. 48:; <Tynedale v. Anglo-Soviet Shipping Co.
{1936) 41 Com.Cas. 206.
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continue "until she is again in the same or equidistant position from the
destination and the voyage is resumed therefrom", 279/ NYPE and Baltime are
silent on this matter.

182. According to the panel of arbitrators in The “Chris", 286G/ the
construction of clause 15 of the NYPE which is universally followed in Hew
York 1s that the off-hire period continues beyond the time when the vessel is
agaln restored to physical efficiency to the time when she reaches the
position at which hire was originally suspended. 281/ The English Courts
however have construed clause 15 differently. In construing a similar clause
to clause 15 of the NYPE in Vogemann v. Zanzibar S.S. Co. 282/ the Court of
Appeal said:

"When the accldent ceased to prevent the full working of the vessel, the
hire became agaln payable. This is the natural construction of the
clause, and any other construction would involve intricate calculations
as to the time which had been lost.®

183. In Eastern Mediterranean Maritime v. Unimarine S.A.
(The "Marika M"), 283/ It was held that the constructlon adopted in Vogemann

v. Zanzibar S.8. Co. was applicable also to the off-hire clause in the NYPE

and a similar conclusion was reached in Western Sealanes Corporation v.
Unimarine S.A. 284/

184. Thus, where the vessel departs from her normal course of the voyage in
order to go to a port of refuge for repairs, according to the construction of
the off-hire clause of the NYPE by the English Courts, the hire becomes
payable again as soon as the vessel is repaired and ready for the service;
while according to Bmerican cases the off-hire period continues untll the
vessel returns to the position at which hire was suspended.

N. Domestlc fuel clauses

185. The NYPE is the only one of the four charters to provide that fuel used
for crew purposes is to be paid for by the shipowners. The Baltime contains
no qualification to the charterers' obligation to pay for "all fuel®. The
only reservation in the Linertime (which is often inserted by additional
wording in the Baltime) 1s that the charterers shall pay for fuel only "whilst
on hire“. However, clause 20 of the NYPE calls for "Fuel used by the vessel
whilst off-hire, also for cooking. condensing water, or for grates and stoves
to be agreed as to quantity, and the costs of replacing same to be allowed by
owners.” New York arbitrators have interpreted this provision as restricting
the shipowners' respensibility for fuel costs to the cost of fuel for
cookingand domestic heating. 285/ The English Court of Appeal on the other
handhas decided that this outdated wording should be interpreted liberally in
the light of today's conditions and should be construed as meaning that all
domestic fuel costs, whether for cocking, heating or otherwise - and
air-conditloning was a particular point in issue - should be for the
shipowners' account. The interpretation of the clause had been the subject of

L%
~J
W
~

Clause 14(A): see also clause 15 of the Asbatime and clause 24 of draft
Fonntime which contain similar provisien.

S.M.A. No. 199 {Arb. at N.¥. 1958).

See also The “"Grace V", S.M.A. No. 1760 and The "Chrysanthi G.L.", S.M.A.
No. 1417 (Arb. at N.¥Y. 1980).

{1902) 2 Com.Cas. 254.

(1981) 2 Lloyd's Rep. 622.

{1982) 2 Lloyd's Rep. 160.

The "Ming Autumn” S.M.A. No. 2189 (Arb. at N.¥Y. 1986).
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differing views 1in England for a number of years. 1In the case in question
(Summit Investment Inc, v. British Steel Corporation (The "Sounion", 286/ a

panel a three arbltrators had disagreed, a majority preferring a liberal
constructilon. The Court of first instance, on appeal, had preferred the
stricter interpretation of the minority arbitrator. The Court of Appeal

restored the majority view, emphazing the problems which result from failure
to discard or revise outdated wording. 287/

186. The Asbatime 1981 revision of the NYPE does not refer to “grates and
stoves”, but merely states, in clause Z, that "the charterers, whlle the
vessel is on hire, shall provide and pay for all the fuel axcept as otherwise
agreed". As 1t has been polnted out, “the new drafting is hardly more
satisfactory, however, the charterers agreeing to provide all fuel "except as
otherwlise agreed”: one would have thought that the whole peoint of a standard
form was to make one—off agreements over detalls unnecessary". 288/

O. Re-delivery clauses

187, Time charter parties usually contain provisions setting out conditions
for re-delivery of the vessel at the-end of the charter perilod. The NYPE and
Asbatime, in clause 4, provide for the "... hire to continue until the hour of
the day of her re—delivery in like good order and condition, ordinary wear and
tear excepted, to the owners...” The Baltime, in clause 7, and Linertime, in
clause 8, requlre that “the vessel to be re-delivered on the expiration of the
charter in the same good order as when delivered to the charterers (fair wear
and tear accepted)... should the vessel be ordered on a voyage by which the
charter period may be exceeded the charterers to have the use of the vessel to
enable them to complete the voyage, provided it could be reasonably calculated
that the voyage would allow re—dellvery about the time fixed for the
termination of the charter, but for any time exceeding the termination date
the charterers to pay the market rate if higher than the rate stipulated
herein”.

188, Under all four charter parties, the charterers are obliged to re-deliver
the vessel in the same good order and condition. except for ordinary wear and
tear. A question which arises in relation to this obligation of the
charterers is the type of damages for which the charterers are liable if the
vessel 1s re-delivered in a damaged condition. The wording of the re-delivery
clauses may be interpreted as placing an obligation upon the charterer to pay
for all damages, whether or not the damage 1s caused by a breach of an
obligation under the charter party. unless the damage is considered as an
"ordinary wear and tear". The clause, therefore, seems Inconslstent with the
owners' undertaking to maintain the vessel in a thoroughly efficient

state, 289/ unless 1t 1s so construed as to apply only to damages caused by
matters for which the charterers are responsible. 290/ Under maintenance
clauses the owners are obliged to repalr damages which occur during the
charter period, charterers being liable to pay for the cost of repair of
damages caused by a breach of an obligation under the charter party. "It
seems illogical that the charterers should only have to bear the cost of
repairs effected during the currency of the charter if the damage was caused

286/ (1987} 1 Lloyd's Rep. 230.
87/ For the comments which appeared in the leading judgement concerning
clause 20, see para.... of this report.
288/ P, Todd, op.cit. p.129.
89/ See Clause 1 of the NYPE and Asbatime; Clause 3 of Baltime and Clause 4
of Linertime,
290/ See Per Scrutton, L.J. in Limerick v. Stott (1921) 2 K.B.613-621;

Carver. op.cit.. para.697; Wilford..., Time Charters, op.cit.,
pp.188-188.
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by them, but should have to bear the cost of all residual damage at the end of
the charter, whether caused by them or not. Yet this would be the posltion if
the charterer's re-delivery obligation were to be construed strictly"“. 291/

189. The re-delivery clauses have been interpreted under English law as
entitling the charterer to make a valid re-delivery of the vessel in a damaged
state at the end of the charter period., even if the damage has been caused due
to the charterer's breach of an obligatlon under the charter party. The hire
ceases to be payable subject to the charterer's liability to pay for

damages. 292/ Under American law, on the other hand, the clause seems to have
been construed as entltling the owners to hire during the time the vessel was
belng cleaned, 293/ or fumlgated 294/ in order to be re-delivered 1n like good
order and condition as upon delivery.

190. A further questlon which arises in relation to re-delivery clauses is
whether, if the vessel is re-delivered after the expiration of the

charter period, the hire is payable at the stipulated rate until the date of
actual re-delivery or, the market rates having gone up, at the charter rate
untll the end of the charter period and thereafter at the market rate until
the date of re-delivery’ While the NYPE and Asbatime only provide for payment
of hire at the charter rate, until the hour of the day of re-delivery, the
Baltime and Linertime contaln an additional provision allowing the charterer
to complete a last voyage provided that the voyage permits re-delivery about
the time fixed for the termination of the charter, but for any time exceeding
the termination date the market rate 1is payable if higher than the stipulated
rate.

191. The questlion as to when the charter period terminates depends upon the
terms of the charter party. When a charter party is for a stated period, such
as "slx months" without any express margin or allowance, the Courts in

England 295/ and America 296/ and most other jurlsdictions will imply a
reascnable margin, since 1t 1s not possible to calculate exactly the date on
which the last voyage will end. It is therefore legitimate for the charterer
to send the vessel on & last voyage which may exceed the stated period by a
short time. Tf on the other hand, the charter party provides, by express
words or by implication, that there is to be no margin or allowance, the
charterer must ensure that the vessel is re-delivered within the stated
periocd. 297/ The charter party may expressly provide what the margin or
allowance shall be, such as "six months 20 days more or less”. 1In such a case
also the charterer must ensure that the vessel is re-delivered within the
permitted margin. 298/ '

192. Thus, 1f the vessel is sent on a legltimate last voyage. that is a voyage
which could reasconably be expected to be completed by the end of the charter
period, and if “the vessel is afterwards delayed by matters for which neither
party 1s responsible, the charter 1s presumed to contlnue in operation until
the end of that voyage. even though it extends beyond the charter period. The
hire is payable at the charter until redelivery. even though the market rate

291/ wilford..., Time Charters., op.cit.. pp.188-189.

292/ Wye Shipping v. Compagnie du Chemin de Fer Paris-Orleans (1922)
1 K.B. 617.

293/ The Jaramar, {1969) A.M.C. 354 (Arb. at N.Y. 1969).

294/ The Ellen Lautschke, S.M.A. No.362 (Arb. at N.Y., 1965).

295/ See Gray v. Christie (188%) ST.L.R. 577.

296/ Straits of Dover SS.Co. v. Munson, 95 F. 690 (S.D. N.Y. 1899}, 100 F.1055
(2nd Cir. 1900).

297/ Watson v. Merryweather (1913) 18 Com.Cas. 294.

298/ The "Dione" (1975) 1 Lloyd's Rep.l15.
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may have gone up or down". 299/ 1If. on the other hand, the charterer sends
the vessel on an illegitimate last voyage, that is a voyage which cannot be
expected to be completed within the charter period, then the owner may refuse
the order and require a new order for a legitimate last voyage. If the
charterer refuses to glve it, the owner can accept his conduct as a breach
going to the root of the contract, fix a fresh charter for the vessel, and sue
for damages. If the owner accepts the direction and goes on the illegitimate
last vovage. he is entitled to be paid at the charter rate up to the end of
the charter period, and the market rate for the excess pericd 1f the market
rate has risen above the charter rate. 300/

193. While NYPE and Asbatime contain no specific provision dealing with the
last voyage, the Baltime and Linertime allow the charterers to complete the
voyage, but to pay the market rate, if higher than the charter rates, for
anytime exceeding the termination date of the charter party. 301/ The
interpretation and application of the provision in the Baltime and Linertime
does not appear to have been settled. In the case of The "Johnny", 302/

Mr. Justlice Donaldson stated that the clause was introduced in order to avoid
the disputes as to whether the last voyage is legitimate or as to the
tolerance involved. But in the Court of Appeal. Lord Denning, M.R.. in his
dissenting judgment. considered the clause only to apply to the last
iegitimate voyage. The clause, he said, "only applies to a short extension.
The charterer is allowed to order the vessel on a last voyage 1f it can be
reasonably calculated that it will allow re-delivery 'about' the end of the
(charter period). I should think 'about' would be only two or three days.
But he 1s not allowed to order the vessel on a last voyage if it 1s likely to
be late by more than two or three days". 303/

194. In the case of Hector 85.Co v. Sovfracht 304/ on the other hand, the
provision in Baltime and Linertime was held not to have any application to a
legitimate last voyage. 1In this case, the provisoc to the last paragraph of
the clause 1n the Baltime form was deleted so that it read:

"Should steamer be ordered on a voyage by which the charter period will
be exceeded charterers to have the use of the steamer to complete the
voyage but for any time exceeding termination date charterers to pay
market rate 1f higher than rate stipulated therein".

195. Atkinson, J. held that the clause was "dealing only wlth something which
is ex necessitate a breach, namely an ordering of. a voyage which the
charterers have no right to order". Therefore, as the vessel was found to
have been sent on a voyage which it was reasonably expected to be completed
within the charter period, but owing to circumstances for which the charterers
were found not to be responsible, the vessel was re-delivered long after the
expiration of the charter period, it was held that the charterers were not in
breach of the charter party in ordering the vessel on such a voyage. Thus,
the clause did not apply and the charterers were only liable to pay the
contractual rate of hire untll the re-delivery of the vessel and not the
higher market rate for the excess perilod.

299/ Per Lord Denning, M.R., in The "Dione" (1975) 1 Lloyd's Rep. 115-117,
300/ See ibid., at p.llB. '

301/ See para.l87 of this report.
302/ (1977) 1 Lloyd's Rep. 257-260.
303/ (1977) 2 Lloyd's Rep. 1-2.
304/ (1945) 1 K.B. 343.
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P. Lien clauses

196. The time charter parties usually contain a lien clause giving the
shipowner the right to detain the cargo and sub-freight for any amount due
under the charter which has remalined unpaid. Clause 18 of the Baltime and
clause 20 of the Linertime provide that "the owners to have a lien upon all
cargoes and sub-freights belonging to the time charterers and any bill of
lading freight for all claims under this charter...". Clause 18 of the WYPE
and Asbatime state "that the owners shall have a lien upon all cargoes, and
all sub-freights for any amounts ude under this charter, including general
average contributions,...”

197. The lien clauses in the charter parties have been the subject of both
criticism and dispute. Clause 18 of the NYPE is said to be "an awkward
clause: it does not actually express a lien upon hire at all, though hire., it
may be assumed, is covered by the words 'any amounts due under the

charter*”. 305/ 1t is further considered that such a "lien does not give very
good security for freight and much less tor hire. This is so because bills of
lading are regularly issued and negotiated, and the time charter hire 1s never
annotated on the bills of lading. The holder of the blll is to have the goods
against paying no more than shown on the bills, if he was in good faith when
he acquired the bills. The promise to deliver the goods 1s never subject to
hire payment being up to date. Therefore, the lien for hire is not effective
unless the time charterer owns the goods". 306/

198. while the clause in the Baltime and Linertime clearly confines the
owners' right of lien only on those cargoes belonging to the charterers, the
NYPE and Asbatime glve the owners a lien upon "all cargoes" without any
limitation., The owners' lien being of contractual nature, the gquestion is
whether, in the absence of a provision in the bill of lading incerporating the
lien clause of the charter party into the bill of lading, it can be exercized
against the holders of the bill of lading who are not parties to the charter
parties, and whether the owners can, as against the charterers. exercize a
lien over the cargo which does not belong to the charterers. In other words,
whether the words "all cargoes” in Clause 18 of the NYPE and Asbatime mean all
cargoes belonging to the charterer or all cargees put on board the vessel
whether by the charterers or other persons not partles to the charter party.
There are conflicting decisions on the subject under English law.

199. 1In the case of The "Agqlos Glorgls" 307/ the vessel having been chartererd
under the NYPE form, the charterer in making monthly payment of hire deducted
a sum in respect of breach of speed warranty. The cargo., upen the
instructions of the owners. was detained against the cargo owners who were not
parties to the charter party. Mr. Justice Mocatta held that the owners could
not rely upon Clause 18 because the cargo was not that of the charterer; he
stated:

"The difficulty as I see 1t in the way of the owners is that they are
relying upon a contractual lien., not given at common law, as agalnst the
cargo owners, who were not parties to the time charter. I was reminded
that in the Baltime form of time charter, there is a qualification in
relation to the lien to the effect that the shipowner is only vested with
it over cargo belonging to the time charterer. Notwithstanding the
omission of the qualification here, I am unable to see how clause 18 can
glve the owrners the right to detain the cargo not belonging to the

305

305/ Carver, op.cit., para.2017.
306
307

305/
6/ P. Gram, op.cit., p.68.
/(1976) 2 Lloyd's Rep.192.
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charterers and on which no freight was owing to the owners. There is no
finding that the bills of lading contained any clause rendering the cargo
shipped under them subject to this charter party lien". 308/

200. But, in The "RAegqnoussiotis" 308/ Mr. Justice Donaldson came to a
different conclusion. He sald:

“Clause 18 is to be construed as meaning that it says., namely, that the
time charterers agree that the owners shall have a lien upon all

cargoes, In so far as such cargoes are owned by third parties, the time
charterers accept an obligation to procure the creation of a contractual
lien in favour of the owners. If they do not do so and the owners assert
a llen over such cargo, the third parties have a cause of action agalnst
the owners. But the time charterers themselves are in a different
position: they can not assert and take advantage of thelr own breach of
contract. As agalnst them, the purported exercize of lien is valid”.

201, Under American law on the other hand, the owners have been held to have a
lien on the cargo for hire due under the charter party provided that cargo
belongs to the charterer and not to a third party. 310/

202. The clause in all four charter parties also glves the owners a "lien"
over "sub-freights”. Such a lien is required in order to give the owners a
lien in those cases where the sub-freight is due to the charterers and not to
the owners. A lien on a "sub-freight" is not strictly speaking a lien but it
is considered "a right to receive it as freight, and to stop that freight at
any time before it has been paid to the charterers or his agent; but such a
lien does not confer the right to follow the money paid for freight into the
pockets of the person receiving It simply because that money has been received
in respect of a debt which was due for freight". 311/

203, A further question which arises is whether the term "sub-freight" include
sub-time charter hire. 1t was held in Care Shipping Corp. v. Latin American
Shipping Corp. (The Cebu) 312/ that sub-freights included any remuneration
earned by the charterers from employment of the vessel whether by way of
voyage freight or sub-time charter hire, but in The Cebu No.2, 313/ another
judge declined to follow the holding in The Cebu No.l that “"sub-freight”
included sub-time charter hire.

204. The clause in Baltime and Linertime also expressly grants owners a lien
upon “"any bill of lading freight". The need for such a provision may be
questioned since the term "sub-freight” would also cover "bills of lading
freight”". Furthermore, where the owners are parties to the contract contained
1n bills of lading., they are entitled to receive the bill of lading freight
without having to rely on a right of lien. "It seems a misuse of words to say
that a shipowner has a lien on the debt due to him under the contract made
wlith him by a bill of lading. The lien clause in the charter party is needed
to give the owner a lien in those cases where the sub-freight is due to the

08/ Ibid., at p.204; see Eurther The "Chrysovalandou Dyo" (1981) 1 Lloyd's
Rep.159, in which the bills of lading incorporated the terms and
conditions of the charter party. and it was held that the owners were
entitled to exercize the lien.

309/ (1977) 1 Lloyd's Rep.268-276.

310/ Goodpasture Inc. v. M.V.Pollux, 602 F. 23 84, 1979, A.M.C. 2515; 606 F.2d
321 (5th Cir.1979): see also Wilford..., Time Charters, op.cit.
pp. 407-408.

311/ Tagart, Beaton v. Fisher (1903) 1 K.B. 391-395.

312/ (1983) 1 Lloyds' Rep.302.

313/ Lloyd's Maritime Newsletter, 21 April 1990.
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charterer and not to the owner". 314/ Thus, in such cases the owner being a
party to the bill of lading contract is entitled to clalm the Ereight from the
consignees and to retain the cargo until the bill of lading freight is paid.
Where the bhill of lading Ereight is already pald to the ship's agent, he may
claim the freight in the hands of the agent. 315/ 1If the bill of
ladingfrelght is to be collected by the charterers’' agent, then he may
intervene, at any time hefore receipt of the freight by the agent, and by
giving netice to the agent require that the blll of lading freight 1s to be
collected on his behalf. 316/ In such cases the owners would be bound to
account to the charterer for the surplus remaining in his hands after

deducting the amount due under the charter party. 3l//

205. The clause, however, entitles the owners to a lien fer the amount of hire
already accrued due at the time the lien is exercized. Therefore, there will
be no right of lien for sums accruing due at the time the lien has been
exercized, although at the time they become due the freight collected is stilll
in the hand of the owner or his agent. 318/

206. All four charter parties give the charterer "a lien on the vessel for all
monies paid in advance and not earned". The meaning and effect of this
so-called lien is not very clear. As has been commented "this may seem
pleasant reading for charterer. but it is without any real importance. The
ship is not in the charterers' possession so they cannot stop her, except by
arrest for their claims. But this they can always do". 318/ These words were
interpreted in an English case 320/ as entitling the charterer "to postpone
~_delivery of the ship until the unearned payments were repaid”. The difficulty
arising from this interpretation was pointed out in a subsequent case that, if
the charterers postponed redelivery of the vessel for the purpose of
exercizing their lien, they would be under a continuing liability for further
hire. 321/ And in the more recent case. it was stated that the charterers
could redeliver the ship and then restrain the owners from resuming control
over the use of the vessel presumably by injunction. 322/

314/ Per Greer, J. in Molthes Rederi v. Ellerman’'s Wilson Line (1926)
26 L.1.L.Rep. 259-262: Wilford..., Time Charters, op.cit.. p.399.

315/ Wehner v. Deme (1905) 2 K.B, 92.

316/ Molthes Rederi v. Ellerman's Wilson Line (1927) 1 K.B.710.

317/ Wehner v. Dene_ (1905) 2 K.B.92.

318/ wehner v. Dene (1905) 2 K.B.92: Samuel v. West Hartlepool (1906)
‘11 Com.Cas.115, (1907) 12 Com.Cas.203; Carver, op.cit., para.2013.

319/ P. Gram, op.cit., p.69.

320/ Tonnelier & Bolckow. Vaughan v. Smith (1897) 2 Com.Cas.238,
Per Rigby, L.J.

321/ See per Lord Summer 1ln French Marine v. Compagnie Napolitaine (1921)
2 B.C. 494-516. A_ '

322/ See Per Robert Goff, J. in The Lancaster (1980) 2 Lloyd's Rep. 497;

wilford..., Time Charters, op.cit., p.404.
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Chapter TIT

ANALYSIS OF CERTAIN CLRUSES OF VOYAGE CHARTER PARTIES

207. This chapter reviews some of the principal clauses contained in voyage
charter parties, including those specified in the request made at the fourth
session of the Working Group on International Shipping Legislation

(WGISL). 323/ As in the case of time charter partles, answers to the
questionnalre circulated by the secretariat disclosed concern about clauses
not speciflcally referred to in the WGISL's request and it seemed desirable
that the study should also include comments on these clauses.

208. However, in a field in which there are probably in current use motre than
50 standard voyage charter party forms approved by varicous organizations and
where some of those charter forms extend to over 45 printed clauses (apart
from added clauses which are often also very numerous) any preliminary
analysis must of necesgsity be exXtremely selective.

209. The analysis is based on the most widely used general purpose dry carge
voyage charter, the Uniform General Charter (GENCCN), and the more modern
multi-putpose charter party form produced by FONASBA, i.e. the Multi-purpose
Charter Party 1982, revised 1986, code name: "Multiform 1982" {(revised 1986).
References will be made to varlous commodity charter parties, including those
standard forms used in tanker trade.

A. Lavtime and demurrage clauses

210. PFundamental to the economlc conseguences of entering into a voyage
charter party is the manner in which the charter party allocates risks of
delay. BAmong the most prevalent of such risks is congestion at a loading or
discharging port causing the vessel to wait until a berth falls vacant at
which her cargo can be loaded or discharged.

211. Some modern Standard Form Charter Parties, e.g. the North-American Grain
Charter party 1973 (revised 1989) code name: Norgrain 89, 324/ spell out with

great particularity how such risks are allocated. The older forms, especially
for dry cargoes include ocutdated and imprecise drafting give rise to frequent

dispute.

212.There 1s a "wilderness of law upon the subject of demurrage”. 325/ "Since
the demurrage case almost lnvariably involves the question whether the
stipulations of the charter have been transgressed, and since the bewilldering
variety of phraseoclogy in the many charter forms now or formerly in use brings
it about that no two cases are rarely exactly alike, it is quite impossible to
systematize the holdings". 326/

213.The specialist works on the subject 327/ and the extensive commentaries in
the more general works, 328/ all bear witness to the multiplicity of laytime
and demurrage clauses and the frequency with which such clauses have been the

323/ See para.2 of this report.

324/ see clauses 18, 19 and 20.

325/ steamship Rutherglen Co. v. Howard Houlder & Partners, 203 F. 848-851
(2nd Cir. 1913).

326/ Gilmore & Black, The Law of Admiralty. 2nd edition, The Fondation Press,
New York, 1975, p.213.

327/ such as Davies on The Commencement of Laytime., Schofield on Laytime and
Demurrage (1986), Summerskill on Laytime (198%), Tiberg on The Law of
Demurrage (1979).

328/ such as Scrutton on Charter parties, Carver on Carriage by Sea. Gllmore

|

and Black on The Law of Admiralty and Benedict on Admiralty.
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subject of dispute. As Lord Denning sald in the case of Mosvolds Rederi aA/S
v. Food Corporation of India (The "King Theras"): 329/ "Life would be much
easier If shipowners and charterers would (a) refrain from making
sophisticated bargains about demurrage and (b) express their bargains more
clearly”.

214.The respondents to the secretariat's enguiry identified the laytime and
demurrage clauses as giving rise to most disputes under voyage charter
parties. 1Indeed, the complexities of laytime and demurrage led to the
drafting of a set of definitions of the words and phrases most commonly used
in charter parties in relation to laytime. They were entitled "Charter party
Laytime Definitions 1980", and the work on them was initiated by the Comité
Maritime International (CMI). These definitions were eventually issued
jointly by the BIMCO, CMI, FONASBA and the General Council of British shipping
for voluntary incorporation into charter partiles with a view to avoiding and
conflicting interpretations of laytime clauses. But according to information
obtained by the secretariat, these definitions are in practice little used.

215.Laytime 1s the time allocated to the charterer for the purpose of loading
and discharging the cargo without additional payment. Where the charterer
takes longer than the laytime allowed for loading or discharging. he may be
1iable, under the charter party, to pay demurrage which is, on the English Law
approach, liguidated (i.e. agreed) damages for delay beyond laytime. If, on
the other hand, the charterer completes loading or discharging in less than
the permitted laytime, he will usually be entitled, if the charter party 50
provides, to receive dispatch monev. 330/

1. Commencemenit of laytime

216.The conditions required for the commencement of laytime will depend upon

the provisions of each charter party, but in general the following conditions

must be fulfilled:

-  the vessel must have arrived at a place agreed in the charter party. when
she is considered as an "arrived ship®; and

- the shipowner must have given notice of the ship’'s arrival and of her
readiness to load or to discharge. 331/

“aArrived Ship®

217.The question as to whether or not a ship is an "arrived ship" depends on
whether a charter party is a berth charter (that is a charter which speclfies
a berth as 'destination', or a berth is to be specified later by the
charterer) or a port charter {(that is a charter which requires the vessel, to
proceed to a named port, or a port is to be named by the charterer at a later
stage). 1In a berth charter party, a ship does not become an "arrived ship”
unless she is at the particular berth, and therefore laytime begins to run
once she is ready to load and a valid notlce of readlness is glven to the
charterer according to the provisions of the charter party. 332/ Thus. under
a berth charter party any time lost before the vessel can get to the berth
where loading or discharging can be done falls upon the owners unless there is
express provision to the contrary. On the other hand, once a ship arrives at
the port under a port charter party, any subsequent delay in berthing would
normally be for the account of the charterers.

g__/ {1984) 1 Lloyd's Rep. 1.
330/ See Scrutton, op.cit., p.305.
_g_/ Notice of readiness to discharge is not regquired in certain legal
systems, 1including English Law.

332/ North River Freighters Ltd. v. President of India (1956) 1 Q.B. 333-348.
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218.The question whether the vessel has "arrived" so that she can give a valid
notlce of readlness is of vital importance.  Yet the Court and arbitration
tribunals of dlfEferent countries appear to have reached different conclusions
on the question whether a vessel has "arrived" in clrcumstances which are a
matter of everyday occurrence. Wwhile determining whether a ship has beccme an
"arrived ship" under a "berth" charter party is relatively straightforward,
the question is more complex with regard to "port" charter party. The
question to what constitutes a port for the purpose of laytime clauses has
given rlge to conslderable diffliculties. The earliest English cases on the
question go back over one hundred years. It was thought that a decision of
the Court of Appeal in 1908, Leonis Steamship Co.Limited v. Rank Limited 333/
had provided an authoritative answer. but changes in commercial practice, not
matched by changes in the standard form charter parties, produced a spate of
decisions on the subject in the years between 1957 and 1977, including three
cases whlch reached the House of Lord: Sociedad Financlera de Blenes

Raices S.A. v. Aqrimpex Hungarian Trading Co. (The “"Rello"). 334/

E.L. oldendorff v. Tradax Export $.A. (The "Johanna Oldendorff"), 335/and
Federal Commerce & Navigation Co. Limited v. Tradax Export S.A. (The "Maratha
Envoy"). 336/

219.The case of Leonis 5.S. Co. v. Rank Ltd established that where the agreed
destlnation was a port only., without further limitation, the ship is an
"arrived ship" when she ls within the commercial area of the port, and at the
disposition of the charterers, even though she may not be in a position to
load or discharge cargo at the place she has reached. In the case of

The Aello, on the other hand, the House of Lords construed the "commercial
area” of a port as "the area in which the actual locading spot is to be found
and to which vessels seeking to load cargo of the relevant description usually
go. and in which the business of loading such cargoe is usually carried ocut”.

220.The 2Aello was overruled by the House of Lords in The Johanna Oldendorff
which held that for a ship to have arrived she must, if she can not proceed
immediately to a berth, have reached a position within the port where she is
at the immediate and effectlve disposition of the charterer. If she 1is at a
place where walting ships usually lie, she will be in such a position unless
in some extraordinary circumstances proof of which would lie cn the
charterer. If the ship is walting at some other place in the port, then it
will be for the owner to prove that she is as fully at the disposition of the
charterer as she would have been if in the vicinlity of the berth for loading
or discharging. 337/

221 .However difficulties arise when, as is freguently the case. the vessel has
to walit at the customary anchorage which is not within the legal, fiscal and
administrative area of the port. This question arose in the case of

The "Maratha Envoy". The Court of Appeal in holding that it was not necessary
for the vessel to have arrived within the legal fiscal or administrative
limits of the port relied upon the decision of New York arbitrators in
Maritime Bulk Carriers v. Garnac Grain Co. 338/ 1In the New York case a ship
with cargo for discharge at Rotterdam had anchored and given notice of
readiness when she was within an area designated as "Recommended anchorage"
for vessels awalting entry to the port of Rotterdam. It was held by a
majority of the arbltrators that the notlice of readiness was valid,

333/ (1908) 1 K.B. 499.
334/ (1961) A.C. 135.
35/ (1974) A.C. 479.
336/ (1978) A.C.l.

37/ See per Lord Reid at p.2%1l.
338/ 1975 A.M.C. 1826.
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222.Lord Denning in the English Court of Appeal, in followlng the New York
decision, saild: "The merchants and shipping men on both sides of the Atlantic
used the same standard forms of contract, and the same words and phrases.
These should be interpreted in the same way in whichever place they come up
for decislon. No matter whether in London or New York, the result should be
the same". However, the House of Lords in the "Maratha Envoy"” reversed the
decislon of the Court of Appeal relying on the previous decision of the House
of Lords in the "Johanna Oldendorff" which had included a finding that a
vessel to be an “"arrived ship" had to have reached a place "within the port".
So the attempt to bring consistency to English and American law on this point
failed. As stated by Benedict on Admiralty: 339/

"american authorities have generally adopted a test of commercial good
sense regarding the vessel's anchorage location; geographical
considerations are only of minimal importance, and a vessel can be
considered an "arrived" ship while sitting at a customary anchorage site
outside the geographical and physical limits of the port, especially if
the vessel's movements are still subject to scme control by the local
authoritles as, e.qg.., through the assignment of berth rotatlon. Recent
English authority, however, more deferential to precedent than
practicality. insists that a vessel is not "arrived" 1f it drops anchor
outside the designated port's legal fiscal and administrative limits."

223.80 far as the civil law countries are concerned. it seems that the law of
the Federal Republic of Germany is to the same effect as U.S. law on this
point. 340/ Tiberg on The Law of the Demurrage 341/ cites early Swedish
Supreme Court decislons to the effect that the vessel 1s to be regarded as
"arrived" even if the port or dock authorities order her to wait outside the
port or dock. He then continues: "Owing to the suppleness of the
Scandinavian rule, it seldom becomes necessary to define the port area for the
purpose of determining whether the ship has reached her destination. A
separate problem of more importance concerns the place that the ship must have
reached before effective notice can be given. 1In this respect, a divergency
is found in the texts of the Maritime Codes. While the Swedlsh text provides
that notice may be given when the ship has arrived within the 'place’ ('port')
to which she is destined, the Danish, Finnish and Norwegian texts require her
to have reached the port itself. The 'port', according to the Norweglan
Committee Reports, is to be taken in its commercial sense and not in an
administrative sense.”

224.5ome modern charter party forms contain provisions to avoid the effects of
The "Maratha Envoy" in English law by providing that a notice of readiness can
be given once the vessel has arrived at the customary anchorage if she cannot
berth immediately. Tanker charter parties usually contain such a

provision 342/ with the result that expensive disputes as to whether or not
the vessel was an arrived ship seldom arrives in the tanker industry. Wwith
regard to dry cargo charter parties, the older charter parties such as the
Baltimore Form C and the Centrocon generally specify only that the vessel is
tc "proceed to" a port (a "port charter") or a berth (a "berth charter”)
before a notice of readiness can be given and laytime can start to run in
favour of the shipowner. Some mcdern forms, however, set out in great detail
circumstances in which notice of readiness may be given 1f the vessel is still
waiting for berth outside port limits. The Norgrain 89, for example, in
clause 18(b), provides:

339/ (6th edition), volume 28 at pp.2-14.

340/ See the Hamburg Arbitration Awards of 18.9.1974 and 8.6.1977, referred
to by Trappe (1988) LMCLQ 251 at page 258.

341/ (3rd edition) at page 231.

342/ See for example Tankervoy 87, clause B.




_62..

“If the vessel is prevented from entering the limits of the
loading/discharging port(s) because the first or sole loading/discharging
berth or a lay berth or anchorage is not available within the port
limits. or on the order of the Charterers/Receivers or any competent
official body or authority. and the Master warrants that the vessel is
physically ready in all respects to load or discharge. the Master may
tender vessel's notice of readiness by radio if desired from the usual
anchorage outside the limits of the port. whether in free pratigue or
not, whether customs cleared or not. If after entering the limits of the
loading port. vessel fails to pass inspections as per Clause 18(e) any
time so lost shall not count as laytime or time on demurrage from the
time vessel fails inspections until she is passed, but if this delay in
obtalning sald passes exceeds 24 running hours shex all time spent
walting outside the limits of the port shall not count.”

Notice of readiness

225,.The laytime for loading will not start to run until the shipowner has
given notice, at the time and in the manner required by the charter party,

that the vessel 1s ready to load. Such a notice can be given orally, unless
the charter party requires (as 1is usually the case) that the notice of
readiness be given in writing. By contrast to the position at the leading
port, under English Law there is no requirement (in the absence of express
provision) for a notice of readiness toc be given at the port of

discharge. 343/ other national laws on the other hand, seem to require notice
of readiness both at the port of loading as well as the port of discharge. 344/

226.1In modern charter parties the circumstances in which notice of readiness
has to be given, and the mode of giving such notice, is often spelt out in
detail. Thus in the "Multiform 82" (1986 revisien} the Notice of Readiness
clause (clause 7) provides as follows: “Notification of the vessel's readiness
to load/dlscharge at the first or sole leoading/discharging port shall be
delivered in writing at the office of the shippers/receivers or their agents
between 0900 hours and 1700 hours on any day except Sunday (or its local
equivalent) and holidays, and between 0900 hours and 1200 hours on Saturday
{or its local equivalent). Such notice of readiness shall be delivered when
the vessel 1s in the loading/discharging berth and is in all respects ready to
load/discharge. However, 1f the loading/discharging berth is unavailable. the
Master may give notice of readiness on the vessel's arrival within the port or
at a customary waiting place outside the port limits, whether or not in free
pratique and whether or not cleared by Customs ...". The clause then goes on
to provide when laytime commences following the giving of the notice of
readiness.

227.0lder forms of charter party are, however, much less specific about the
requirements for the giving of notice of readiness and are therefore much more
subject to dispute in this respect. For example, the C Ore 7 charter
provides: "Time for loading to count from 6 a.m. after the ship 1s reported
and ready, and in free pratique (whether in berth or not), and for discharging
from 6 a.m. after ship is reported and in every respect ready, and in free
pratique, whether in berth or not. Steamer to be reported during official
hours only.” &and the clause 6(c) of the Gencon charter provides that "Laytime
for loading and discharging shall commence at 1 p.m. if notice of readiness is
glven before noon, and at 6 a.m. next working day if notice given during
office hours after noon ...".

343/ Nelson v. Dahl (1879) 12 Ch.D.583.
344/ See H. Tiberg, The Law of Demurrage, op.cit.. pp.208-213.
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228 .Provision is also sometimes made for the cilrcumstances in which the
charterers start to load the vessel before a notice of readiness is given. 1If
the charter party expressly requires written notice of readiness to be given
and for laytime to commence a stipulated number of hours after the giving of
notice of readiness, the fact that the charterers start to load or discharge
the ship will not, of itself, constitute a waiver of the notice requirement.
So in Pteroti Compania Naviera S.A v. National Coal Board. 345/ the charter
party provided that laytime was "to commence twenty-four hours ... afrer
vessel is ready to unleoad and written notice given.” The vessel berthed and
the charterers started to discharge her before the master gave notice of
readiness and the question arose whether laytime commenced at the time
discharging commenced, or whether only in accordance with the notice of
readiness clause. It was held that the mere commencement of discharging by
the charterers did not constitute a waiver of the express provisions of the
charter party in regard to notice and the commencement of laytime.

229. The extent of the readiness required is seldom spelt out in the printed
forms of charter party, although the Amwelsh charter expressly stipulates that
the notice is to be given "of the vessels being completely discharged of

jnward carge and ballast in all her holds and ready to load ...". It has.
however, been held by English Courts that: "A ship to be ready to load must be
completely ready in all her holds ... so as to afford the merchant complete

control of every portion of the ship available for carge". 346/ And the holds
must be in a fit state to receive the cargo. It is not sufficient that they
can be made fit within a very short time. So in Compania de Naviera Nedelka
v. Tradax International (The "Tres Flores") 347/ a vessel's holds were. |
infested at the time notice of readiness was given and fumigation would only
have taken a few hours to carry out, but it was held by the English Commercilal
court and Court of Appeal that the vessel was not ready at the time the notice
of readiness had been glven. Some national laws, however, seem to permit
advance notice of readiness. Section 82 of the Scandinavian Code, for
example, seems to grant a right to give advance notice after the arrival of
the vessel at the loading port. 348/

230. English law, however, appears to draw some distinction between the
necessity for immediate readiness of a vessel's holds to take in cargo and the
state of readiness of the eguipment which is not immediately reguired in the
loading operation. So in Noemiiulia Steamship v. Minister of Food 349/ a
vessel was chartered under the Centrocon form under which the charterers had
the option of cancelling the charter party if the vessel was not

ready to locad by a certain date. The Master gave notice of readiness on that
date but at that time the vessel was lacking certain loading gear which would
not, however., have been required (if at all) until a late stage in the loading
operation. It was held that this deficiency did not prevent the vessel being
"ready” so as to be able to give a valid notice of readiness.

231. Addendum clauses in voyage charter parties often describe in detail what
equipment the vessel has to have available for the loading or discharging
operation. Whether such equipment has to be in place at the time notice of
readiness is given will depend upon the precise wording of the clause. 350/

345/ (1958) 1 Lloyd's Rep. 245.

346/ Groves, Maclean v. Volkart (1884) C.& E.309.

347/ (1973) 2 Lloyd's Rep. 247.

348/ See H. Tiberg, The Law of Demurrage. op.cit.. pp.211-214.

349/ (1950) 83 L1.L.Rep.500.

350/ See Gerani Compania Naviera v. General Organisation for Supply Goods
{1982) 1 Lloyd's Rep. 275. :
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232. However. even 1if no notice or no valid notice had been tendered, laytime
will commence running 1f the charterers or their agents have waived the
requirement of a valld notice of readiness. In many cases, the commencement
of cargoe work by the charterers or the agents will be considered as having
walved the requirement of a valid notice of readiness. Whether or not waiver
is established 1s a question of fact that willl have to be determined in every
individual case.

2. Calculation of lavtime

233. Both dry carge and tanker voyage charter partiles usually contain
provisions concernlng the calculation of laytime. Laytime may be fixed by
reference tc certain "hours”, "days", "running day”. "working days"., "weather
working days", “days of 24 hours" or 24 consecutive hours. Sometimes laytime
1s not specified in the charter party. but needs to be calculated by reference
to a dally rate of loadlng or discharging, for example, ".. tons of cargo per
weather working day". Sometlmes further qualifications are used, such as "at
the average rate of .. tons per hatch per day" or ".. tons per avalilable
workable hatch per weather working day". Sometimes laytime 1s agreed by
reference to some general ambiguous terms, such as "as fast as steamer can
receive and deliver”, "with all dispatch as customary” or "with customary
steamship dispatch”.

234. Clause 6 of the Gencon provides for the cargo to be loaded and/or
discharged "within the number of running hours as indicated in ...... .
weather permitting, Sundays holidays excepted, unless used, in which event
time actually used shall count.” Multiform contains alternative wordings
allowing the parties to fix the laytime by reference to either "working day of
24 consecutive hours, weather permitting, Sundays (or their local equivalents)
and holidays excepted. unless used ..", or "at the average rate of .. tons of
1000 kilos per working day of 24 consecutive hours, weather permitting,
sundays (or thelr local equivalent) and holidays excepted. unless

used ..". 351/ The Chamber of Shipping Cement charter party, 1922 (as amended
in 1974): "Cemenco", clause 5, provides for the cargo to be loaded or
discharged within certain number of "running hours", excluding from laytime
legal holidays and from noon on Saturday until 7 a.m on the folleowing Monday.
The North American Fertilizer charter party: "Fertivoy 88", clause 14(b)
requires "all laytime to be based on weather working day of 24 consecutive
hours”. &and the Baltimore Form C provides that “"Steamer to be loaded
according to berth terms, with customary berth dispatch ...".

235. The terms and phrases used in relation to the calculation of laytime have
given rise to numercus disputes. This is particularly true in relation to
those clauses which do not expressely fix the laytime but merely use general
references such as "as fast as steamer can receive/deliver"”, "with all
dispatch as customary". etc. "Although indefinite laytime 1ls apparently
becoming more popular, it is not easy to see any advantage in it, and any lack
of definitlon (on any aspect of charter parties) is likely to lead the
disputes", 352/ and to conflicting interpretations under various legal
systems. 353/

236. Furthermore, the terms and phrases used in these clauses have been
subject to varying interpretation. For example, phrases such as "weather
permitting” and "weather working day", under most legal systems have been

351/ Clause 8; see also Norgrain B9’ clause 19.
352/ P. Todd, "Contracts for Carriage of Goods by Sea", op.cit.. p.93.
353/ See Tiberyg, "The law of Demurrage” op.cit., pp.343-3B2.
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given an identical meaning, 354/ English Law makes a distinction in the
operaticn of the two phrases. The term “weather permitting” has been treated
as words of exception, only Interrupting laytime 1f weather actually prevents
work. 355/ On the other hand. the words “"weather working day", are considered
as qualifying the length of the laytime, and prevent laytime from running if
the weather would not have permitted work even if no work was intended or
planned. "The status of a day as being a weather working day, wholly or in
part or not at all, is determined by its own weather, and not by extraneous
Factors, such as the actions, intenticns and plans of any person." 356/ It
15, therefore, commented that "Phrases such as "weather permitting” are
ambiguous in this regard and should be used with caution."” 357/

237.Further complications arise where charter parties fix the laytime period
by reference to the number of working or workable hatches. The formula "per
workable hatch" or "per working hatch" has given rise to difficulties. 358/
The expression has been described by Scrutton L.J in the case of

The Sandgate 359/ as an "ambiguous and mysterlous clause”. These phrases,
however, have been construed by English Courts as having a simllar effect that
is a hatch ceases to be a working or workable hatch, once it becomes full on
loading or empty on discharge. Therefore, the expected rate of loading or
discharge reduces as cargo handling continues., because hatches cease to be
working or workable hatches. 360/ In the past ten years there have been no
less than five cases before the English Courts on the meaning of "workable" or
"available" hatches in laytime clauses, the latest of which 361/ dealing with
Eour further disputes under different charter partles has been appealed to the
Court of Appeal and House of Lords. "

238. Laytime provisions apply both on loading and discharging. while some
charter parties contaln separate provisions for this. others such Gencon,
Multiform and Norgrain provide alternatives allowing the partles to choose a
total laytime for both loading and discharging 1f they so wish.

“mime lost waiting for berth to count as laytime/loading time"

239. Some charter parties contain express provisions requiring certain waiting
time to be counted as laytime against the charterers even though the ship has
not reached her contractual destination and the master has not given notice of
readiness. Clause 6(c) of the Gencon charter party provides that "Time lost
in walting for berth to count as loading or discharging time, as the case may
be". The application of the clause has given rise to problems. It has been

354/ Ibid., pp 411-4l12. .
355/ See Stephens V. Harris & Co (1887) 57 L.J. Q.B. 203 (C.R);

Reardon Smith Line V. Ministry of Aqriculture (1963) A. C. 691 (H.L)}; but
see The Glendevon (1893) P. 269; see alsoc Summersklll on Laytime,
op. cit. pp.175-179.
356/ Compania Naviera BAquero S.A V. British 0il and cake Nills (1957) 2 QB.
293, at p.303; see also Summerskill., on Laytime, op.cit., pp.44-46.
/ Carver, op.cit., para,.l857.
/ J. Tiberg, The Law of Demurrage, op.cit., p.428.
359/ (1930) P.30, at p.32.

/ See P. Todd, The Contracts for the Carriage of Goods by Sea. op.cit..
p.92; Summerskill on Laytime, op.cit., pp 37-44; The Sandgate (1930)p.30;
compania de Naviacion Zita v. Louis Dreyfus & Cie (The Zita) {1953)

2 Lloyd's Rep. 472.
361/ President of Indla v. Jebsens (U.K.) Ltd and Others
(The General Capinpin) (1989} 1 Lloyd's Rep. 232.
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sald that "the clause was originally intended to be used in "berth" charters.
Many of the problems to which it has given rise stem from its use in “port"
charters. 362/

240. It appears, however, that there are differences in interpretation of this
common clause in older charter party forms between English and American law,
on the one hand., and the law of certain European civil law countries, on the
other. The waiting time provislon In the Gencon charter was for many years
the subject of litigation before the English Courts, until in Aldebaran
Compania Maritime S.A. v. Aussenhandel A.G. (The "barrah" 363/ the House of
Lords overturned the prevliously accepted construction of this term. The
question was whether waiting time, under thils provision, was subject to the
ordinary laytime exceptions or not. It had been stated by the Court of Appeal
in Nerth River Frelghters v, President of India (The “Radnor") 364/ that the
“"time lost" provision was wholly independent of the laytime clause. This led
the Commercial Court, ten years later, in Metals & Ropes Co. Limited v. Filia
Companla Limitada (The "Vvastric") 365/ to conclude that all time lost waiting
counted towards laytime, irrespective of the laytime exceptions. A similar
conclusion was reached in Ignian Navigation Co.Inc. v. Atlantic Shipping Co
(The "Loucas N"). 366/ Then the House of Lords in The "Darrah” case rejected
the interpretation of the "time lost" provision which had stood for over
twenty years and decided that the laytime provisions applied to waiting time,
whether the vessel was an "arrived ship" or not. That also appears to be the
position under American law. 367/

241. The position under French law and the law of the Federal Republic of
Germany appears, however, to be different. 368/ Trappe comments that the
"time lost clause" "..does not provide that time lost in so waiting 'is
counted' or 'ls to.be counted' as loading time, i.e. in the same way as
loading time is counted. This period of time spent idely in waiting for
berth, 'time lost'. rather definitely 'counts', contrary for instance to
sundays and holidays which d¢ not count. Thus the clause precisely provides
that the lost time, 1i.e. the time while waiting, clocks up as laytime, 1lnother
words counts fully as laytime, regardiess whether the vessel walts over a
weekend or on & holiday."

242.850 agaln, there is the contrast between the literal construction of a
provision and a broader., perhaps more commercial construction of words which
are too lmpreclse to bear only one meaning.

3. Laytime clauses in tanker charter parties

243.Until recently it has been the laytime and demurrage clauses in dry cargo
charters which have mainly occupied the Courts and arbitration tribunals, but
over the last twenty years there has been a large number of disputes on
laytime and demurrage clauses in tanker charters - particularly those in the
Asbatankvoy form of charter and its forerunner, the Exxonvoy 1965.

244.A major area of contention has been the apparent conflict between the
provislon in clause 9 of the Asbatankvoy that "The vessel shall lead and
discharge at any safe place or wharf, or alongside vessels or lighters

362/ scrutton, op.cit.., p.150., note 72,

363/ (1976) 2 Lloyd's Rep. 359.

364/ (1955) 2 Lloyd's Rep.668.

365/ (1966) 2 Lloyd's Rep.219.

366/ (1971) 1 Lloyd's Rep. 215,

367/ see Benedlct on Admiralty (6th edition) volume 28, at pp. 2-29.
368/ See the French arbitration No.357, 6.5.1980, DMF 1980, 695, and the

Hamburg arbitration award in The "Ilse", 18.9.1974, referred to by Trappe
(1986) L.M.C.L.Q. 251.
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reachable on her arrival., which shall be designated and procured by the
charterer.." and the last sentence of clause 6 which provides "... where
delay is caused to vessel getting into berth after giving notice of readiness
for any reascn over which the charterer has ne control., such delay should not
count as used laytime”. The interpretation of the words "reachable on
arrival” in earlier versions of the charter in three English cases 369/ did
not resolve the ambiguity. The seeming conflict between the provisions of
clauses 6 and 9 of the Exxonvoy 1969 charter eventually reached the House of
Lords in Nereide S.P.A. DI Navigazione v. Bulk 0il International

(The "Laura Prima"). 370/ It was held that the clauses had to be construed as
a whole and “reachable on arrival” meant precisely what it said; if a berth
could not be reached on arrival the warranty was broken unless there was some
relevant protecting exception and the berth was required to be both safe and
reachable on arrival. The last sentence in clause 6 only applied and
prevented laytime from running if the charterers had designated and procured a
safe place reachable on vessel's arrival, and if an intervening event after
the arrival of the vessel occured causing delay over which the charterers had
no control. As a result the exception in clause 6 will in practice rarely
apply. The confusing drafting of the Asbatankvoy has, it seems., produced a
decision which does not reflect the intentions of charterers and shipowners
generally. This is apparent from arbitration awards in subsequent cases in
which, on appeal to the Courts, the decision in The "Laura Prima" has been
applied to different clrcumstances. So in_K/S Arnt J. Moerland v. Kuwait
Petroleum Corporation (The "Fijordaas"). 371/ the majority arbitrators
considered that the "Laura Prima" decislon (that the charterers were bound to
nominate a berth which was immediately reachable, irrespective of whether the
delay in reaching it was beyond their control} should be confined to cases of
congestion. The arbitrators said: "It is a fundamental and basic fact that
the voyage charter party responsibility for navigational matters rests
squarely on the shoulders of owners and not charterers. We know of no charter
party term in voyage chartering which has attempted to shift this
responsibility for navigational matters on to charterers' shoulders”. But the
court in The "Fiordaas" case considered itself bound by the House of Lords in
The "Laura Prima" to hold that the latter's decision applied to all delays,
including navigational delays. A similar conclusion. again against the view
of commercial arbitrators as to the traditional division of risk under a
voyage charter was reached in Palm Shipping Inc. v. Kuwait Petroleum
Corporation (The " Sea Queen"). 372/ 1In another arbitration, 373/ it was said
that: The "Laura Prima" was a hard decision, and undoubtedly led (according to
the majority) to consequences which were uncommercial and which would never
have been intended either by the draftsman of the printed form of the charter
or by parties who adopted that form...". It was further commented that: "If
the "Laura Prima"” decision has the effect of denying charterers the benefit of
the last sentence of the clause 6 (of the Asbatankvoy C/P) in bad weather
circumstances. the result appears very unreasonable. Instead of getting
widespread protection from an exception where bad weather prevents a vessel
getting inte a berth, prior to the commencement of laytime, the charterers are
left with an exception that is practically worthless". 374/

369/ Sociedad Carga Oceanica S.A. v. Idolincele Vertriebsgesellschaft
{(The "angelos Lusis") (1964) 2 Lloyd's Rep. 28; Inca Cia Naviera S.A.
and Others v. Mofinol Inc. (The "President Brand") (1967) 2 Lloyd's
Rep. 338 and Shipping Development Corp. v. V/O Sojuzneftexport
(The "Delian Spirit") (1972) 1 Q.B. 103.
/ (1982) 1 Lloyd's Rep. 1.
/ (1988) 1 Lloyd's Rep. 336.
372/ 215 LMLN 30 January 1988.
73 151 LMLN of 15 August 1985.
74/ D. Davies, "Commencement of Laytime, Lloyd's of London Press, 1987, p.35.
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245.These provisions of clauses 6 and 9 of the Asbatankvoy are not the only
laytime provisions in the charter which have glven rise to dispute. The six
hours' notice provision in clause 6 has been the subject of conflicting
arbitratlon awards in the United States, as has the shifting time provision
inclause 7 and the half demurrage provisions in clause 8. 375/ Although the
more recent Asba II form of tanker charter corrected some of the deficilencies
in the Asbatankvoy, its drafting is still such as to make it dispute-prone.
These two forms of charter are extensively used despite the more modern and
better drafted forms of tanker voyage charter such as the Exxonvoy 1984. the
shelvoy 5 or the Tankervoy 87.

4. Interruyptions to lavtime

246.In the interpretation of laytime provisions. Continental European laws
sometimes differ from English and American law. Where as is often the case in
the clder charter forms such as for instance the Synacomex Grailn Charter 1957,
or the Africanphos Phosphate charter 1950, the circumstances in which laytime
may be interrupted ls not speclfied clearly or in sufficient detail, the
laytime calculation can be different in different jurisdictions. The position
in English law on the interruption of laytime is stated by Scrutton on charter
parties 376/ as follows: "1f by the terms of the charter the charterer has
agreed to load or unload within a fixed periocd of time, that is an absolute
and unconditional engagement, for the non-performance of which he is
answerable, whatever be the nature of the impediments which prevent him from
performing it, unless such impediments are covered by exceptions in the
charter, or arise from the lcading or unloading being illegal by the law of
the place where they have to be performed or arise from the fault of the
shipowner or those for whom he is responsible”.

247.The questlon what amounted to "fault* of the shipowner was considered in
Total Transport Corporation of Panama v. Amoco Trading Co. (The "aAltus"), 377/
where it was sald that "laytime can be suspended or interrupted by an act of a
shipowner, which has the effect of preventing the completion of loading or the
commencement of the voyage, even without a breach of contract on hils part, if
that act constlitutes a fault falling short of a breach of contract, or if it
lacks lawful excuse".

248.Although there is considerable inconsistency in the American cases, the
recent authorities appear broadly to be in line with the position under
Bnglish law. 378/ However, under the laws of most of the Scandlnavian
countries, the Federal Republic of Germany and preobably alsc under Duch law
and French law, the causes of delay are divided into "risk spheres" of the
charterers and risk spheres of the shipowners. So Tlberg on the Law of
Demurrage 379/ states: "The Scandinavian and German division into risk
spheres, found also in Dutch law where the laytime is fixed by contract, goes
beyond the owners' actual fault and excuses the charterer for any delay lying
within the shipowners' "sphere" - the share of work allotted to him. The
German Code, based cn the ldea of alongside delivery, charges the ship with
receiving the gocds on board and with delivering them out of the ship at the
port of discharge. The Dutch Code, enacted at the time when f.i.o0 clauses had
become more common, suspends the time when the shipowner is negligent or
prevented from performing his duty. The Scandinavian Codes, more

See generally on these clauses McCune on The "Asbatankvoy" Charter (1984) .
pp.26 to 54.
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376/ op.cit., at page 317.

377/ (1985) 1 Lloyd's Rep. 423-430.

378/ See The "Malmohus" 1960 A.M.C. 1191; Compania Naviera Puertoc Madrin v.
Esso Standard 0il Co. (S.D.M.Y. 1961) 1962 A.M.C. 147:
Pepnsylvania R.R. Co. v. Moore McCormack Lines 1967 A.M.C., 5.

379/ 3rd edition at page 496,
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comprehensively, speak of "hindrances on the ship's side” as suspending the
laytime. The Scandinavian formula makes it posslble to take into account
other elements of interventlon than who is actually performing the work™.

249.1t follows that under Scandinavian, German and Dutch law laytime may be
interrupted, where 1t might not in the absence of express provision be
interrupted under American and English law, where hindrances:

"I. ... interfere with the work fhat the shipowner 1s to perform, unless they
can be ascribed to the charterer's fault or to causes within his control.

1I1. ... arise from the ship's structural incapacity to receive or deliver the
goods as fast as agreed, or from breakdown of the ship's gear or
insufficiency of the ship's crew or from prohlbitions or restraints
directed against the ship or the carrier.

ITI. ... occur on board the ship owing to the nature of the contractual
cargo, provided the stoppage 1is not effected merely in the cargo owner's
own interests.

IV. ... are caused by the carge having sustalned damage whilst on board the
ship, unless such damage is due to properties inherent in the goods
themselves...". 380/

5. Demurrage

250.1If the laytime has expired bhut leoading er discharging is not yet
completed, then the charterer will be liable to pay demurrage to compensate
the owners for any additional delay incurred. BAs one English judge said:

"all overhead and a large proportion ¢f the running of a ship are
incurred even if the ship is in port. Accordingly the shipowner faces
serious losses 1f the processes take longer than he had bargained for and
the carrying of freight on the ship's next engagement is postponed. By
way of agreed compensation for these losses, the charterer usually
contracts to make further payments, called demurrage, at a dally rate in
respect of detention beyond the laytime.” 381/

251.As regards the nature of demurrage national laws adopt different
approaches, While under scme legal systems, such as English law, ., demurrage.
is considered as liquidated damages for breach of contract in delaying the
vessel beyond the laytime, some other systems characterize demurrage as
supplementary freight. “"The supplementary frelght theory is classic in France
and appears to be generally accepted by the courts, whereas some of the legal
writers tend towards the view of demurrage as damages and others, speclally in
late years, are abandoning any doctrinalre attachment to such preconcelved
notions. The theory of demurrage as damages 1s generally held in Belgium. 1In
Italy, the idea of demurrage as compensation sul generis has been galning

55@7'5T_i{berg. op.cit. pp.497-501; and see Vreede "Unexpected Extra Costs of
Discharge and Demurrage"”, a paper prosented to VILIth International
Congress of Maritime Arbitrators, Madrid 1987, and Trappe (1986)
L.M.C.L.Q. 251. 1t would appear from the last mentloned article that
French law is similar to German law on thils point.

381/ Per Donaldson. J. in Navico A.G. v. Vrontades Naftiki Etairia P.E (1968}
1 Lloyds' Rep. 379--383.
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ground, largely, as it seems, as a result of the Code's characterization of
affreightment as a transportation contract, but the additional freight
reasoning has recurred recently. The later writers on Dutch law characterise
demurrage not as damages but as compensation for a prolongation of the waiting
period ... 1In American law there has been little discussion on the subject of
the nature of demurrage, although inconsistent flat statements are often found
that it is elther supplementary freight or damages; sometimes it is simply
described as a penalty clause ... Scandinavian and German authors have
30nerally preferred a more neutral appreach and characterised demurrage as a
compensation sul qeneris payable for delay beyond the laytime. 382/

252.These variations in national approaches can lead to conflicting decisions
by courts and arbitration tribunals. As Tiberg comments: "In this confused
discussion of the basic character of demurrage the underlying theories are
sometimes used to Justify a particular result, whlle in other cases the
results reached by courts or the solutions chosen by the legislation are to
justify the theory adopted.” 383/ 1In the English case of The Lips, 384/ the
shlpowner was unable to recover damages for late payment of demurrage. having
suffered loss by variations in the exchange rate between pound and dollar. 1In
the Heouse of Lords, Lord Mackay expressed a view that this loss would have
been recoverable 1f the charter party had provided a date for payment of
demurrage. But Lord Brandon thought that since demurrage was liquidated
damages for breach of contract, the concepts of contractual date For payment
of such damages, and payment of damages for late payment of damages, had no
basis in law.

253.Most charter parties contain provisions dealing with demurrage. The
Gencon 1s one of the few charter parties which limit the demurrage period. 1t
provides that "Ten running days on demurrage at the rate stated ... per day or
pro rata for any part of a day, payable day by day, to be allowed merchants
altogether at ports of loading and discharging". 385/ Most charter parties,
on the other hand, do not limit the demurrage period. The clause in the
Multiform charter, for example, reads: "If the vessel is longer detained in
loading/discharging, demurrage 1s to be paid by charterers to owners at the
rate of .... per day or pro rata.” 386/

254.1f the charter party does not contain demurrage provisions and the laytime
is exhausted or if the demurrage period, having been fixed by the charter
party is expired before loading or discharging is completed, then the
shipowners will be entitled to claim damages for detention of the vessel.

Such damages are unliquidated damages and are determined under national laws
which agaln adopt different approaches to the problem. 387/

255.Demurrage runs continuously and the exceptions (e.g. Sundays and holidays,
bad weather, strikes, etc.) which apply to laytime, do not nermally apply to
demurrage unless there is an express provision to the contrary. The
expression "once on demurrage, always on demurrage" is a generally accepted
formula in the shipping world. The reason 1s that if the charterer had
completed loading or discharging within the allowed laytime the vessel would
not have been detained during otherwise excepted period.

382/ H. Tiberg, The Law of Demurraqe. op.cit.., pp. 531-535.

383/ 1Ibid., p.533.

384/ (1987) 3 All ER 110.

385/ Clause 7. it appears that in practice clause 7 is frequently deleted.
See also clause 10 of the SCANCON charter party which contains a similar
provision. ’

386/ Clause 9: see also clause 20 of the Norgrain 89.

387/ H. Tiberg. The Law of Demurrage, op.cit.. pp.556-566.
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256.The question which has arisen is whether the rule also applies in cases
where the vessel, at the port of loading having used all laytime allowed for
loading and discharging, is on demurrage when she arrives at the port of
discharge. B2and whether in such a case the charterer is entitled to the
benetfit of the charter party notice period before demurrage recommences? The
situation arose in Nippon Yusen Kaisha v. Société Anonyme Marocaine de
1'industrie du Raffinaqe (The Tsukuba Maru) 388/ and the Court applied the
rule as there was nothing in the charter party (The Exxonvoy 69) to indicate
that the laytime exceptlions applied once the vessel was on demurrage. While
dry carge standard forms do not contain express provisions on the issue, some
tanker voyage charters expressely state that demurrage shall not run during
the notice period. The Exxonvoy 84, for example, in clause 13(a), provides

that : "Laytime or time on demurrage, as herein provided. shall commence or
resume upon the expiration of six hours after receipt by charterer or its
representative of notlce of readiness ...".

257.50ome charter parties, however, expressely provide for laytime exceptions
to apply to time on demurrage or that on the happening of certain events
demurrage rate be reduced by half. Tankervoy B7, for example, provides that:
"Time lost owing to any of the following causes shall not count as laytime or
for demurrage if the vessel is on demurrage ..." The events listed include
such causes as waiting next high tide or daylight to proceed on the inward
passage from a waiting place, stoppage on the vessel's order, breakdown or
insufficiency of the vessel, negligence or breach of duty on the part of the
owners or their agents, strike, lockout or other restraint of labour of the
vessel's crew and of pilet or tug personnel. 389/ 1t further provides for
demurrage rate to be reduced by half if demurrage is incurred due to any of
the following events: " (a) bad weather sea conditions; (b) the effects of
fire or explesion, or breakdown of machinery at shore installation not caused
. by negligence on the part of charterers, shippers or the receivers or their
servants or agent; {c¢) act of God; act of war:; act of public enemies,
guarantine restrictions; strike: lockouts, restraint of labour; risks; civil
commotions or arrest or restraint of rulers or people (save that demurrage
shall be paid in full for time lost due to strikes. lockouts or restraints
already in force when the port in question is nominated ...". 390/ Under the
clause in The Exxonvoy B4 any delay due to "fire, explosion or strike. lockout
or stoppage of labor or breakdown of machinery or equipment in or about the
installation" is to count as laytime or, if vessel is on demurrage, as time on
demurrage and any demurrage incurred to be paid at the full rate. In most
Tanker charters these events would give rise to half rate demurrage. The
clause further provides Eor half rate demurrage for any delay "beycnd the
reasonable control of the owner or charterer", for which the laytime/demurrage
consequences are not specified elsewhere in the charter. 391/ "oOnly experience
will show what difficulties there may be in interpreting 'beyond the
reasonable contreol' of a party". 3%2/

258.As far as the dry carge voyage charter exceptions are concerned, the
Gencon and Centrocon strike clauses have been markedly dispute prone, because
of their cutdated and ambigquous wording. The Strike clause of the Gencon
charter, clause 15, allows the owners to cancel the charter if there is a
strike or lock-out affecting the loading of the cargo unless the charterers
agree “to reckon the laydays as if there were no strike or lock-out". If part

388/ (1979) 1 Lloyds' Rep. 4509,

289/ See clause 9 {b).

390/ Clause 10; See also Ashatankvoy, clause B8; Asba 1I, clause 8;

Beepeevoy 2 '83', clauses 19 and 20; Shellvoy 5. clauses 14 and 15 (2).
See clause 14 (a) and {(d).

H. Williams, Commentaries on Tanker Voyage Charterparties, op.cit., p.42.

391/
392/
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of the cargo has been loaded before the strike or lock-out begins, owners must
proceed with the cargo loaded, charging freight only on such cargo, but having
liberty to complete with other cargo on the way for their own account. At
discharging., however:

" ... If there is a strike or lock-out affecting the discharge of the
cargo on or after vessel's arrival at or off port of discharge and same
has not been settled wlthin 48 hours, recelvers shall have the option of
keeplng vessel waiting until such strike or lock-out 1s at an end against
paying half demurrage after expiration of the time provided for
discharing. or of ordering the vessel to a safe port where she can safely
discharge without risk of being detained by strike or lock-out ..."

259.The Gencon Strike Clause is often incorporated into other charters,
sometimes as part of the printed form - as for example in the Riodoceore Iron
Ore Charter Party 1967. The English Courts, having to interpret the Gencon
Strike clause in Salamis Shipping {(Panama) S.A. v. Edm. van Meerbeeck & Co,
S.A. (The "Onisilos") 393/ and again in Superfos Chartering A/S v.

N.B.R. (London) Limited (The "Saturnia") 394/ described it as unclear and
ambiguous. 395/

260.The strike Clause in the Centrocon charter party has also given rise to
many disputes. The text of it reads (with the "recommended" amendment in
brackets):

* 1f the cargo cannot be loaded by reason of riots, civil commotions or
of a strike or lock-out of any class of workmen, essentlal to the loading
of the cargo. or by reason of obstruction or stoppages beyond the control
of the charterers [caused by riots, civil commotions or a strike or
lock-out on the railways or in the dock or other loading places] of it
the cargo cannot be discharged by reason or riots, civil commotions, or
of a strike or lock-ocut of any class of workmen essential to the
dlscharge, the time for loading or discharging, as the case may be, shall
not count during the continuance of such causes. provided that a strike
or leck-out of the shippers and/or receivers men shall not prevent
demurrage accruing

if by the use of reascnable diligence they could have obtained other
suitable labour at rates current before the strike or lock-out. 1In case
of any delay by reason of the before mentioned causes, no claim for
damages or demurrage, shall be made by the charterers/receivers of the
cargo or owners of the steamer. For the purpose, however, of settling
despatch rebate accounts any time lost by the steamer through any of the
above cases shall be counted as time used in loading, or discharging, as
the case may be."

261.1In the case of Union of India v. Compania Naviera Aeolus S.A.

{The "Spalmatori"), 396/ the English Courts considered the Centrocon Strike
clause as obscure. ©One of the judges on the House of Lords remarked: "It is
fFairly cobvious that the third part is not an original part of the clause, bhut
it 1s a later addition: I cannot imagine ever the least legally minded
draftsman drafting the clause as a whole in its present form."” He further
added: “"There is no wholly satisfactory interpretation or explanation of the
third part of this clause and one must choose between two almogt equally
unsatisfactory conclusions". 397/

393/ (1971) 2 Lloyd's Rep. 29.

394/ (1984) 2 Lloyd's Rep. 366, affirmed (1987) 2 Lloyd's Rep. 43.

395/ see further para.25 of this report.

396/ (1960) 1 W.L.R. 297; (1962) 1 Q.B.1:; (1964) A.C. 868, :

397/ N.V. Reederid Amsterdam v. President of India (The "Amstelmolen”) {1961)
2 Lloyd's Rep. 215. For further comment on the Centrocon strike clause,
see paras 22-23 of this report.




6. Dispatch money

262.Dispatch money is money payable by the owners to the charterers if the
charterers complete loading or discharging before the laytime has expired so
that the vessel is avallable to the owners earlier than if the charterers'
full laytime entitlement had been used. A saving of laytime does not entitle
the charterer to claim dispatch money unless there 1s a special clause in the
charter party to this effect. A clause providing for payment of dispatch
money is often found in dry cargo voyage charters. Gencon charter, however,
does not contaln such a provision.

263 Multiform, clause 9, provides that: "For laytime saved in loading/
discharqging, owners are to pay charterers dispatch money at the rate of half
the demurrage rate per day or pro rata.” And the clause in the Norgrain 89
reads: "Dispatch money to be pald by owners at half the demurrage rate for all
laytime saved at loading and/or discharqing ports”. 398/ Other expressions
used include "all time saved”, "any time saved”, "all working time saved" and
"time saved”.

264.The interpretation of dispatch clauses have given rise to disputes. Bas
Carver put it: "Great difficulty has been encountered in construing provisions
for the payment of dispatch money on time “saved” in loading or discharging.
Does this mean time saved to the shipowner or laytime not used? If laytime
does not include Sundays., are Sundays to be taken into account in calculating
time “saved"? 399/ 1In the English case of Re Royal Mail Co. and River plate
SS. Co. 400/ the clause in the charter party provided that “20 running days
... shall be allowed charterers for the cargo (holidays and time between

1 p.m. Saturdays and 7 a.m, Mondays excepted), ... The owners of the ship to
pay £10 per day dispatch money for each running day saved." The Court held
that the word "saved" must be construed as meaning time saved to the
shipowners, and therefore dispatch money was payable for the whole time saved
wlthout any deductions for holidays and weekends during that period. a
similar conclusion was reached in Laing v. Hollway 401/ where the words of the
clause were: "dispatch money 10s per hour on any time saved in loading and/or
discharging”. But the case of The Glendevon 402/ was differently decided
where the charter party provided that the vessel was "to be discharged at the
rate of 200 tons per day. weather permitting (Sundays and féte days
excepted)”, and "1f socner discharged., tc pay at the rate of 8s. 4d. per hour
for every hour saved”". The dispute arose as to whether a Sunday and a féte
day., occuring between the end of discharging and the end of laytime, should be
counted in the dispatch calculation of "every hour saved". The Court held
that" every hour saved" meant every hour saved from the permitted laytime and
not every hour by which the discharge was completed earlier. Therefore, the
two days had to be excluded from the dispatch calculation.

265.The decision in The Glendevon was followed in Nelson v. Nelson Line 403/

where the words were "each clear days saved in lcocading". The clause in the
charter party read: "Seven weather working days (Sundays and holidays
excepted) to be allowed by owners to charterers for leoading ... For any time

beyond the perleods above provided, the charterers shall pay to the owners
demurrage ... For each day saved in loading the charterers shall be paid or
allowed by the owners the sum of £20”.

398/ Clause 20; see also Synacomex charter, clause 7; Fertivoy 88, clause 16.
9/ carver, op.cit., para.1948.

00/ (1910) 1 K.B.600.

401/ (1878) 3 Q.B.P. 437.

02/ (1893) P. 269.

03/ (1907) 2 K.B.705.

e [l

f-3




- 74 -

266.1In the case of Mawson SS. Co. v. Beyer, 404/ Bailhache J. summarized the
conclusions which he drew from these decisions as Follows:

“l. prima facie. the presumption is that the object and intention of
these dispatch clauses is that shipowners shall pay to the charterers for
all time saved to the ship. calculated in the way in which, in the
converse case, demurrage would be calculated: this is, taking no account
of the lay day exception ...

2. This prima facle presumption may be displaced, and is displaced,
where eilther (i) lay days and time saved by dispatch are dealt with in
the same c¢lause and demurrage in another clause; (ii) lay days, time
saved by dispatch, and demurrage are dealt with in the same clause, but
upon the construction of that clause the Court is of opinion, from the
collection of the words or other reason, that the days saved are
referable to and used in the same sense as the lay days are described on
the clause, and are not used in the same sense as days lost by
demurrage”.

267.The dispatch rate 1s usually stipulated at half of the demurrage rate:
"gince the shlpowners may have difficulty in obtaining another engagement-at
short notice or in advancing the date of the ship's next voyage. he stands to
gain less by unexpected expedition in leading and discharging than he stands
to lose by delay. Accordingly dispatch is usually payable at half the
demurrage rate". 405/

B. Freight clauses

268.The general rule of the common law, in the absence of express provision,
is that freight 1s payable on delivery. 406/ Older forms of voyage charter

party glve effect to this rule, as in the case ¢f the Gencon clause 4 or the
Chamber of Shipping's Fertilizers Charter, 1942 (The "Ferticon") clause 1.

269.The Gencon, for example, requires the freight to be pald "without discount
on delivery of the carge at mean rate of exchange ruling on day or days of
payment...". 407/ Thus, if freight is payable on delivery, the freight risk
is usually on the cwners, and if the vessel arrives with a short cargo or no
cargo at all to deliver, no freight 1s payable in respect of the cargo which
is not delivered. On the other hand, if the cargo is delivered freight is
payable in full, even 1f the cargo is in a damaged state. &according to
English law, the charterer may bring a separate action for damages. but he is
not. 1n the absence of an express provision, entitled to deduct from freight
any claim for damages for breach of charter party. In the case of Dakin v,
Oxley 408/ the charterer abandoned for freight the cargo of coal which was so
damaged by the negligence of the master and crew as to be worth less than the
freight. The Court held that the full freight was payable since the cargo had
been carried and delivered, although in a damaged state, and the charterer's
remedy was by a cross—action.

l.h

4/ (1914) 1 K.B. 304-312.

5/ Per Donaldson J. in Navico B.G. v. Vrontados Nafiki Etairia P.E (1968)
1 Lloyds' Rep. 379 at p. 383.

406/ See The "Harriman'", 76 U.S. (9 Wall.) 161 (1870); London Transport Co.

v. Trechmann (1904) 1 k.B. 635.

Clause 1; see alsc the BIMCO Scandinavian Voyage Charter 1956, amended

1962, Code name Scancon, clause 2 which requires freight to be paid

"without discount on account concurrently with discharge of the cargo at

mean rate of exchange on the day or days of payment"”. See further

Continental Grain Charter party. Code name "Synaccmex", adopted 1957,

amended 1960 and 1974, clause 4, which provides that "the freight is

earned and is to be paid on right and true delivery of cargo".

{(1864) 15 C.B. (N.S5. 646).
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270.1In the case of The "Brede" 409/ and The Aries Tanker Corporation v.

Total Transport Ltd. (The "Aries"), 410/ the justness of the rule was
challenged by the charterers who, by the reason of the time limitation bar, as
a result of incorporation of the Art.III r.6 of the Hague Rules into the
charter party, were prevented from making a counter-claim to an action by the
shipowners for the balance of freight which the charterers had deducted for
the value of the cargo short delivered and damaged.

271.In The "Brede", therefore, the charterers invited the judge "to take the
somewhat 'bold step' of regarding the early 19th century exception as obsolete
and as a somewhat fossilized remnant of the past for which there could be no
justification in the developed contemporary law". 411/ But Mr. Justice
Mocatta felt that it would be wrong for a judge at a first instance to break
away from the strong line of authority, and therefore, left the 'bold step' to
be taken, if at all, by a higher Court. 412/ The Court of Appeal, however, did
not take the 'bold step' suggested by the charterer as it was considered
unnecessary to justify the rule under modern conditions. 413/ and considered
that since the rule had been there for at least a century and half that of
itself was good enough reason not to change it. 414/ Similarly, the House of
Lords., in The "Aries" did not feel that the rule should be altered.

272.Thus in the recent case of Colonial Bank v. European Grain &

shipping Limited (The "Dominique"}, 415/ it was held by the English House of
Lords that even in a case where the shipowners became insolvent and repudiated
the charter shortly after shipment, the charterers were nevertheless not
entitled to deduct from the freight the losses they suffered through
abandonment of the voyage. In that case, freight was actually payable five
days after signing bills of lading., but “deemed earned on shipment”

273.5ome modern charters (particularly tanker charters) do provide for
deductions. ©One dry cargo charter negotiated between the Baltic and
International Maritime Council (BIMCO) and the World Food Programme - the
"Worldfood" voyage charter form - provides under the freight clause for
deduction of claims for loss of or damage to cargo from the balance of freight
and demurrage payable after delivery, in the absence of a P and I Club
guarantee.

274.Modern dry cargo charter forms and addendum freight clauses, however,
normally provide for the full freight to be earned on shipment and to be
payable upon or shortly after shipment, as for example in the case of the
Fertivoy 88 fertilizer charter which provides by clause 20 that freight is
payable seventy-two hours after completion of loading and release of bills of
lading and that "The full freight shall be deemed earned on shipment, ship
and/or cargo lost or not lost". The clause in 'Multiform 82' (86 revision)
provides, in clause 5, that "the freight is to be pald at the rate of .... per
ton ... on gross bill of lading weight... The freight shall be deemed earned
as carge is loaded on becard and shall be discountless and non-returnable,
vessel and/or cargo lost or not lost". The Norgrain 89 also contailns a
simllar wording, in clause 9(a), although it clearly specifies that "freight
shall be fully prepaid on surrender of signed bills of lading...". These
clauses place the freight risk upon the charterer by making the freight earned
and payable irrespective of carriage and delivery of the cargo.

409/ (1972) 2 Lloyd's Rep. 511 - (1973) 2 Lloyds Rep. 333.
/ (1977} 1 Lloyd's Rep.334,

411/ (1972) 2 Lloyd's Rep. 511-523.

412/ 1bid.. at p.525

413/ See Per Calrns, L.J., (1973) 2 Lloyd's Rep., 333-341.
414/ Ibid., Per Roskill, L.J. at p.337.

415/ (1989) 1 Lloyd's Rep. 431.
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275.some respondents to enquiries made by the secretariat have criticized as
unsatisfactory and unfair freight clauses which have the effect of entitling
the shipowner to full freight, even though the cargo may be lost or the voyage
abandoned. But even in the absence of a provision such as those quoted, if
freight is payable in advance, English law will not permit freight which is
pald in advance to be recovered back, even if the vessel and cargo are totally
lost on the voyage and nothing is delivered. 416/ This rule is considered as
“the peculiar rule of English law", 417/ and has been subject to criticism
including by scme English judges. In Byrne v. Schiller, the decision was
reached in accordance with the rule, as the judges felt bound by the
authorities, yet they expressed thelr desire that the law would be otherwise
and in conformity with the rest of the world. Cockburn, C.J. thought the rule
was "founded on an erronecus principle and anything but satisfactory". at the
same tlme he felt that the "authoritles founded on the ill-digested case.. .
too strong to be overcome, and 1f the law is to be altered, it must be done by
the legislature and not by contrary decisions”. 418/

276.In the case of The "Dominique”, 419/ the charter was on the Gencon form
with typed alterations, and a series of additional typed clauses which
included provisions for payment of advance freight which read: “"Freight shall
be prepald within five days of signing and surrender of final bills of lading,
full frelght deemed to be earned on signing bills of lading, discoutnless and
non-returnable, vessel and/or cargo lost or not lost...". The shipowners
became insclvernit and the voyage was abandoned after bhills of lading were
signed and before the freight was pald. The charterers, therefore, had to
arrange for the cargo to be carried in another ship to its destination and
this incurred considerable expenses. The House of Lords held that the
charterers were still liable to pay the full freight as the clause meant that
the owners' right to freight accrued on completion of the signing of all the
bills of lading but payment was postponed until five days after the bllls of
lading. having been signed, were delivered to the shippers. Thus. the owners'
right to freight accrued before the termination of the charter party. It was
nevertheless recognized that the clause was confusingly drawn and because of
that difficult to interpret. 420/

277.Tanker voyage charter party forms, however, do not generally provide for
payment of freight in advance. Most Tanker charter parties require freight to
be calculated on intake quantity and be paid on delivery of cargo or after
completion of discharge. The clause 2 of Asbatankvoy reads: "Freight shall be
at the rate stipulated... and shall be computed on intake quantity (except
deadfreight as per clause 3) as shown on the inspector's certificate of
inspection. Payment of frelght shall be made by charterer without discount
upon delivery of cargo at destination, less any disbursements or advances made
to the master or owner's agents,.." To overcome problems and dlsputes arising
from the absence of a charterer's inspector's certificate, some tanker forms
provide for the freight to be paid on the gross billl of lading

quantity. 421/ The effect of making freight payable upon completion of
discharge is that the owner will lose his right of lien on cargo to secure
payment of freight, but this does not seem to be of considerable importance as
a right of lien in tanker trade seems to be of less value than on the dry
cargo trade because of the difficulties arising from its exercise. 422/
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See De Silvale v. Kendall (1815) 4 M. & ad. 445; Byrne v. Schiller
(1871) L.R. & Ex.319.

417/ See Allison v. Bristol Mar.Ims. (1876) 1 A.Cc. 209-253.
418/ (1871) 6 L.R. Ex.319, at p.325: see also p.327.

419/ (1989) 1 Lloyd's Rep. 431.

420/ Ibid.. at p.435.

421/ See Exxonvoy 84, clause 6(a); and Shellvoy 5, clause 5.
422/ P. Todd, op.cit.. pp.70-71.
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278.The question of the interpretation of the clause in the Exxonvoy 1969
(which was identical to the above quoted clause of the Asbatankvoy) came
before the English Court of Appeal in the case of Shell International
Petroleun v. Seabridge Shipping Ltd (The "Metula”. 423/ 1In this case, part of
the cargo having been lost on the voyage, the charterers paid the freight on
the delivered quantity. The Court held that full freight calculated on intake
quantity was payable on delivery of any intaken quantity of cargo. The Court
considered that the purpose of having the computation being made on the intake
quantity was that freight should be ascertalned then, although payable later
when the ship reached its destination. RAlthough it was not a lump sum freight
properly so-called, it had the characteristics of a lump sum freight in that
i1t was computed on intake quantity and was to be pald on that quantity, even
though there was a shortage.

279.The freight clauses in Tanker voyage charter parties are often qualified
by inclusion of so-called ocut~turn loss and cargo retention clauses allowing
the charterer deduct from the freight the value of the cargo short delivered,
including freight due with respect thereto. “These clauses are coming into
use in tanker charter parties, and unless they are very carefully drafted,
allow considerable potential for legal disputes.” 424/

C. Cesser clauses

280.Cesser clauses seek to cut off the liability of the charterers at the time
of shipment and transfer responsibility for fulfilment of the charter to the
receivers of the cargo. They appear to have been introduced in England about
the middle of the last century in cases where the charterers acted merely as
agents. 425/ “"Originally introduced for the protection of brokers acting for
other persons. it has become a standard feature in most charter party forms,
accepted as a matter of course with the document used in the trade, whether
in casu there is a need for it or not". 426/

281.The wording of cesser clauses vary considerably. 1In the Baltimore Form C
Grain Charter., the clause reads: "Charterers' liability under this charter to
cease on cargo being shipped". 427/ 1In the C (Ore) 7 Iron Ore Charter clause
21 reads: "All llability of charterers shall cease on completion of loading
and payment of advance, if any, owners having a lien on cargo for freight,
deadfreight and demurrage“. The clauses in the Africanphos Phosphate Charter
and the Cemenco Cement Charter are similar. Clause 8 of the Gencon charter
retains the charterers' liability for payment of dead freight, demurrage and
damages for detention incurred at port of loading and for freight, demurrage
including damages for detention incurred at port of discharge but "only to
such extent as the owners have been unable to obtain payment thereof by
exercizing the lien on the carge". Under the clause 35 of the Norgrain 89,
the charterers remain liable for payment of freight, dead freight, and
demurrage at loading and for all other matters provided for in the charter

(1978) 2 Lloyd's Rep. 5.

P. Todd, op. cit.., pp.78-80; for an example of a cargo retention clause,

See B.P. Shipping Revised and Additional Clauses, Cl.12; as to the

interpretation of an out-turn loss clause, see The "Olmpic Brilliance”

{1981) 2 Lloyd's Rep. 176 in which it was held that the clause entitled

the charterers make a final deduction from freight of the value of the

cargo short delivered and not merely to withhold it by way of security
against a possible future claim.

425/ Francesco v. Massey (1873) L.R.B EX. 101: for the early form of the
clause, see Milvaln v. Perez (1861) 3 E.& E. 495; o0glesby v. ¥glesias
{1858) E.B. & E. 390.

6/ H. Tiberg, The Law of Demurrage, op. c¢it., p.610.

7/ Clause 6; clause 5 gives a lien on the cargo for all freight, dead

freight, demurrage or average.

423/
424/

426
421
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party where the charterers' reponsibility is fixed. The Multiform 82 (86
revision) under the heading "lien and cesser”, in clause 24, gives the owners
a lien on the cargo for freight, deadfreight. demurrage and average
contribution due to them under the charter party, but still retains the
charterers liable for payment of freight, deadfreight and demurrage and for

all other matters provided for in the charter party where the charterers'
liability is specified.

282.Cesser clauses have given rise to numerous disputes. And as it has baen
commented:

"It would be an exaggeration if it were sald that a logical and simple
set of rules could be extracted from the many cases which the Courts have
decided on the subject of cesser clauses and tiens. The changing demand
of the mercantile community, as evidenced for example by its gradual
abandonment of a fixed number of days on demurrage:; the gradual
alteration in the views of the judges, who have in turn been affected by
the wishes of the merchants: and the sheer variety and often bad
drafting of laytime, cesser, lien and demurrage clauses: all these have
contributed over a periocd of 100 years to the uncertainty which still
exists in this branch of the law". 428/

283.Problems which arose regarding their construction included questions such
as the extent to which charterers' liability was to cease and whether the
cesser covered all claims or only future liabilities. Early forms of the
clause often expressly provided for charterers' liability to cease as to all
matters whether "before and during as after the shipping the cargo". 429/ But
where the clause did not expressly exonerate the charterers from liabllity
incurred before shipment, there have been conflicting opinions as to whether
such a clause would have the effect of relieving the charterer from
liabilitles arising before loading. The authorities have now established that
the charterers' liability is extinguished provided that an alternative remedy.
by way of a lien, is glven to the owners for the accrued liabilities, 430/
such as deadfreight or demurrage at the port of loading. and that such lien is
incorporated in the bill of lading, so as to enable the owners to enforce it
as against the holders of the bill of lading. 431/

284.1t has been further established that the clause only relieves the
charterer from so much of his liability under the charter party as is
co—extensive with, or equivalent to, the lien given to the owners. 1In the
case of The "Sinoce". 432/ Donaldson J. described the cesser clauses as
"eurious animals" because "they do not mean what they appear to say, namely
that the charterer's liability shall cease 1f and to the extent that the
owners have an alterpatlve remedy by way of lien on the cargoe". 433/

285.A similar approach has been adopted by the American Courts. 1In Crossman
v. Burril, 434/ it was sald that the principle which should be adopted in
interpreting a cesser provision is that the clause "1s to be construed, if
possible, as inapplicable to a liability with which the lien is not
colmmensurate".

428/ Summerskill on Layvtime, op. cit., pp.311-312.

429/ Milvain v. Perez (1861) 3 E.& E. 495; o©Oglesby v. Yglesias (1858} E.B.

& E. 390.

See Fidelltas Shipping Co. v. V/o Emportchleb (1963) 2 Lloyd's Rep. 113;
Francesco v. Massey (1873) L.R. 8 Ex. 10l.

See Kish v. Taylor (1912) A.C. 604.

(1971) 1 Lloyd's Rep. at p.516.

See further Hansen v. Harold (1894) 1 Q.B.D. 612-619; <cClark v. Radford

(1891) 1 Q.B. 625.

{179 U.s. 1), 21 s.Ct.38 (1900).
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286.Thus a lien is created by the charter party and is incorporated into the
bills of lading which comes into the hands of the receivers of the cargo and
requlates the contractual relations between the owners and the receivers of
the cargo. However, the cesser clause will not operate unless the lien is
operative at the time of discharge of the cargo. 435/

287 .Incorporation clauses are used in order to import the terms of the charter
parties into the bills of lading. The wording of incorporation clauses such
as "paying freight and all other conditions as per charter party" have
beenheld to introduce into the bill of lading the owners' lien for loading
port demurrage and for dead freight 436/ and therefore binding upon the bona
fide indorsee of the bill of lading. 437/

D. Deviation clauses

2B8.1In the common law countries, a term is implied in voyage charter parties
that the vessel will proceed on the voyage by the contractually agreed route
without unjustifiable deviation and without unreasonable delay. &any
unjustifiable departure from the agreed voyage constitutes a deviation and
will normally entitle theé charterer to treat the charter as having been
repudiated by the shipowner. Some departures from the direct route are
treated as justifiable and do not constitute deviations, such as departures
for the saving of life {although not of property) and for such purposes of
necessity as avoidance of danger and essential repairs.

289.The common law right to deviate to save life is extended by the
Hague/Hague-Visby Rules to property and the concept of reasonableness ‘is
introduced as the general test. Thus, Article IV, Rule 4 provides:

"any deviation in saving or attemtping to save life or property at sea,
or any reascnable deviation shall not be deemed to be an infringement or
breach of these Rules or of the contract of carriage, and the carrier
shall not be liable for any loss or damage resulting therefrom."

290.1n the United States Carriage of Goods by Sea Act 1936, there is an
additional provisc which reads: "Provided. however, that 1f the deviation is
for the purpose of loading or unleoading cargo or passengers, it shall, prima
facie, be regarded as unreasonable”.

291.charter parties even where they expressly incoporate the Hague/Haque-Visby
Rules commonly contain so-called "Deviation clauses" or “Liberty clauses”.
Some charter parties such as, for example, "the Worldfood" charter party and
the "Nuvoy 84" contalin somewhat similar provisions to Article IV, Rule 4.

292.¥Yet other charter parties seek to glve wider liberties tco the shipowners
in their deviation clauses than those in the Hague Rules. Some of the

respondents to the enquiries made by the secretariat have criticized the

435/ The “"sinoe” (1972) 2 Lloyd,s Rep. 201, The "Cunard Carrier® (1977)

2 Lloyd's Rep. 261.
436/ Dead freight is not freight in its proper sense, but is a compensation
payable to the owners for the charterer's failure to put a full and
complete carqgo on board the vessel according to his charter party. Thus
it is a personal debt of the charterer and is incurred before tills of
lading are issued or before the indorsee acquires any right in respect of
the goods included in the bill of lading.
See Kish v. Taylor (1912) A.C. 604; Fidelitas Shipping Co v. V/0
Exportchleb (1963) 2 Lloyd's Rep. 113; for further discussion on
incorporation clauses. see chapter IV of this report.

=
(¥h)
-
~

:




_80_

clauses in standard charter party forms, such as those in the Gencon and the
€ (Ore) 7 charters. and in the Nubaltwood charter which give the owners very

wide liberties to devlate from the normal route. The clause in the Gencon
provides:

“The vessel has liberty to call at any port or ports in any order. for
any purpose, to sall without pllots, to tow and or assist vessels in all
situations, and also to deviate for the purpose of saving life and/or
property". 438/

293.The Chamber of Shlpping Baltic Wood Charter Party 1973 ("Nubaltwood")
seeks to give the owners almost unlimited options as to the route to be
followed and the ports to be called at. Clause 13 provides:

"The vessel shall have liberty to sail without pilots., to proceed via any
route, to proceed to and stay at any port or ports whatsoever in any
order in or out of the route or in a contrary direction to or beyond the
port of destination once or oftener for bunkering or loading or

discharging cargo or embarking or disembarking passengers or any other
purposes whatsoever.,.".

294.0n the face of it, the wording of these clauses would seem to be wide
enough to protect the owners against the consequences of any deviation. But
the scope of the liberty granted to the owners by deviation clauses has given
rise to numerous disputes. The English Courts have interpreted deviation
clauses very restrictively, even when they have been very widely drafted. The
practice has been to permit those devliatlon clauses which fall within the
commercial amblt of the contract. but to refuse to enforce a clause which,
glven effect, would destroy the commerclal purpose of the contract. In Leduc
v. Ward, 439/ Lord Esher said: "It was argued that the clause [the words
“liberty to call at any ports in any order" also used in the clause in Gencon
and ¢ (Cre) 7 charters] gives lilberty to call at any port of the world. Here,
agaln it 1s a questlon of the construction of a mercantile expression used in
4 mercantile document, and I think that as such the term can have but one
meaning, namely, that the ports, liberty to call at which is intended to be
glven, must be ports which are substantially ports which will be passed on the
named voyage”. And in the case of Stag Lime v. Foscolo Mango., 440/ Lord
Atkins stated that: "“Even if limited to port or ports on the gecgraphical
course of the voyage, as I think they clearly must be., the purpose of the call
must recelve some limitation. The liberty could not reasonably be intended to
give the rights to call or take on board friends of the shipowner for the
purposes of a pleasure trip... I think myself that the purposes Intended are
business purposes which would be contemplated by the partles as arising out of
the contemplated voyage of the ship". 441/ But if the clause is sufficiently
strongly worded, Courts or arbitrators may not be able to limit the scope of
the shipowner's liberties as to the route. nor as to the ports to be called
at, by reference to what is reascnable: for instance it has been suggested
that where expressions such as "any ports whatscever" are used, as in the
"Nubaltwood” clause quoted above, they might be difficult to construe
restrictively. 442/

438/ Clause 3; for a somewhat similar clause, see C (Ore) 7 charter, clause 20.

439/ (1888) 20 Q.B.D. 475-482,

440/ (1932) A.C. 328: these cases are blll of lading cases, but the same
principles are also relevant to deviation clauses in charter partles
See further Glynn v. Margetson {(1893) A.cC. 35.

441/ A similar approach is taken by the American Courts. See Gilmore and
Black, The Law of Admiralty, op. cit.. pp.178 and 209-210.

442/ Frenkel v. MacAndrews (1929) A.C. 545, 564.
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295.Problems can arise where a charter party contains both a deviation clause
and a paramount clause incorporating the Hague or Hague-Visby Rules into the
charter party. The question arises as to whether and to what extent the two
provisions conflict and in the event of conflict which provisions should
prevall. The position becomes more complicated where the charter party also
includes a bunker deviation clause. The Multiform 82 (86 revision). for
example, having included a paramount clause (clause 33) incorporating the
Hague-Visby Rules into the charter, also contalns a deviation clause

{clause 25) which 1s more restrictive than article IV, Rule 4 of the Rules. as
it only permits deviation for the purpose of saving 1l1lfe or property and not
any other reasonable deviation.as allowed by the Haque-Visby Rules. It
further jncludes a P & I bunkering clause (clause 32} which glves the vessel a
liberty as part of the contract voyage to proceed to any ports whether such
ports are on or off the direct and/or customary route or routes between any of
the ports of loading or discharge named in the charter party for the purpose
of bunkering and take bunkers in any quantity "whether such amount is or is
not required for the chartered voyage".

296.1It 1is, however, doubtful whether a deviation permitted under the clause
for the purpose of taking bunkers for a voyage other than the chartered voyage
would be considered as reasonable deviation and as such a Jjustifiable
deviatlon under the Hagque-Visby Rules which are incorporated into the
Multiform charter.

297.Norgrain 89 on the other hand does not incorporate the Hague or the
Hague-Visby Rules into the charter, but 1ncludes a P. & I. bunker clause and a
deviation clause containing a simllar provision to that of the Unlted States
enactment of the Hague Rules specifying that a deviation for the purpose of
loading or unleading is prima facle to be regarded as unreasonable.

298.The effect of the Hague or the Hague-Visby Rules on the express liberty or
deviatlion clause, contained in a bill of lading to which the Rules have
mandatery appllcation, seems to vary in different jurisdictions. Under
English law the valldity of a deviation clause may be determined by common law
principles only and therefore may remain unaffected by the Rules. It has been
said that the Rules are to be construed merely as giving an additiocnal
protection to shipowners. 443/ 1In the United States, on the other hand, it
seems that the test of reasonableness laid down by the Hague Rules are
applied, as the Courts seem to have indicated that a wide liberty or '"voyage
clause" must be construed or limited so as only to authorize reasonable
departure from the normal route. 444/ A similar view seems to have been
adopted in the Federal Republic of Germany. 445/

299.1It is not, however, clear whether the same rules apply to the case of a
charter party which incorporates by a paramount clause the provisions of the
Hague/Hague-Visby Rules {Article IV, Rule 4) and also contalns an express
deviatlion clause where accordingly the Rules have contractual application, and
not mandatory application as in the case of bills of lading. The position
does not appear to have been specificially considered by the Courts. In the
case of The "Aqios Lazaros". 446/ in considering the meaning of the paramount
clause In the context of a charter party, Lord Denning said that the clause
imports the Hague Rules into the charter party and makes it subject to the
Rules, sc far as applicable, and that in case of conflict between the

443/ See Scrutton, op. cit., p.43%; Stag Line v. Foscelo Mandge (1932)
A.C. 328: Renton v. Palmyra 1 Q.B. 462,

444/ Gilmore & Black. op. cit., p. 178.

445/ See Abraham, H.J., Das Seerecht in der Bundesrepublik Deutschland, Berlin
(W) de Gryuter, 1978, p. 734.

44€/ (1976) 2 Lloyd's Rep. 47-50.
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incorporated Hague Rules and the other terms of the charter party., the
provisions of the Hague Rules would prevail. The position may be different
where the express deviation clause is included in a typescript additional
clause, and the paramount clause incorporating the Hague Rules form part of
the printed clauses of the Standard Charter Party. 1In the English case of
Seven Seas Transportation Ltd. V. Pacifico Union Marina Corp. (The Satva
Kailash), 447/ where the charter party on the NYPE form included typed
additional clauses imposing an absolute warranty of seaworthiness, the Court
cf Appeal judge commented that "as typed clauses, they might be given
precedence over the printed clause paramount in clause 24 so as to override

pro tanto the provisions of 5.4(1) of the United States Act as incorporated
into the charter".

300.Deviation clauses do not specify the consequences of unjustiflable
deviations. The national laws seem to take different approaches on the
point. Under English and American common law, the party affected by deviation
is entitled to treat the deviation as a repudiation putting an end to the
contract of carrlage whether expressed in a charter party or bill of

lading. 448/ The result, therefore, is to take away any rights and defences
the shipowner/carrier may have had under his contract and to place him in a
position of a common carrier with the only defences open to him being Act of
God, Act of the Queen's enemles and inherent vice. <Civil law countries,
however, seem to take a different approach. For example, under the laws of
the German Democratic Republic and the Federal Republic of Germany an
unjustifiable deviatlon is considered as a breach of contract entitling the
charterers/cargo owners only to claim damages. 443/

301.Although in England, it may be considered that the Hague/Hague-Visby Rules
have not altered the common law principles applicable to unjustifiable
deviation, 450/ the position in the United States seems to be different in
that it is considered that the Hague Rules have abolished the harsh common law
principles which put the carrier in an insurer's position after deviation and
have substituted a llability for damages caused by deviation. 451/

E, Cargo responsibility clauses

302.Voyage charter parties, similarly to time charters, usually contain
provisions dealing with owner's responsibility for loss of or damage to
carge. In most tanker voyage charters and mere modern dry cargo voyage
charters such responsablility is based on Hague or Hague-Visby Rules. This is
done either by incorporation of the Rules through a paramount clause into the
charter party. or of national enactments of the Rules in the country of
shipment or destination, or by inclusion of an express clause modelled on
certain provisions of the Rules.

447/ (1984) 1 Lloyd's Rep. 588,
448/ For English Law, see Scrutton, op. cit.. pp.258-260; Carver, op. cit.,
paras.l187-1200. For the position under American Law, see Gilmore and
Black, op. ¢it.. pp. 180-182 and pp. 209-210. _
449/ For the Law of the GDR, see Richter-Hannes, D.; Richter, R.; Trotz, N.:
op. cit, p.200. For the law of the FRG, see Abraham, H.J., ¢p. cit.,
p.419.

50/ Scrutton, op, cit., p.440; Carver. op. cit,, para.550.

451/ See Gilmore & Black, op. cit.., pp.180-182.
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303.The Multiform charter includes a paramount clause (clause 33) which
incorporates Hagque-Visby Rules into the charter and bills of lading issued
under tt. It Ffurther includes a general exceptions clause (clause 28)
relieving "the vessel, her master, the owners and the charterers" from
responsability for "loss of or damage or delay to or failure to supply. load.
discharge or deliver the cargo” resulting from certaln events, including
"fires", unless otherwise expressely provided in the charter party. This
general exception clause is presumably intended to deal mainly with events
falling outside the scope of the Hague-Visby Rules.

304.The "Nuvoy B4", clause 43, also provides for the provisions of the Hagque
Kules to apply to the charter party and to any bill of lading issued under
it. and in respect of shipments to which naticnal enactement of the Hague
Rules are compulscorily applicable., the provisions of such enactments are to
prevail. It further provides for the application of the Hague-Visby Rules to
the charter party in trades where the latter rules are compulsorily
applicable. The clause then attempts to clarify certain issues in relation to
the application of the Hague or Hague-Visby Rules to the charter party, such
as the meaning of the terms "carrier" and "period of responsibility"™ in the
context of the charter party. The clause alsoc provides for general
exceptions, somewhat similar to those 1n the Multiform; it does not, however,
include fire exception. 452/

305.5cme charter parties, on the other hand, only incorporate certain
provisions of the Hague or Hague—Visby Rules or their national enactment.
Clause 40 of the Beepeevoy 2"83" states that "The provisions of articles III
{other than Rule 8), IV, IV bis and VIII of the Schedule to the Carriage of
Goods by Sea Act, 1971, of the United Kingdom and shall be deemed to be
inserted in extenso herein. This charter shall be deemed to be a contract for
carriage of goods by sea to which the sald articles apply, and the owners
shall be entitled to the protection of the said articles in respect of any
claim made hereunder". The second part of the clause deals only with the
protection of the charterers from liability in certain specified events. Thus
the owner's responsibility is governed only by the provisions of the
Hague-Visby Rules as enacted in the United Kingdom and unlike most other
voyage charters, there are no additional exceptions in favour of the owners
over and above the Hague-Visby exceptions. 453/

306.Clause 36 of the North American fertilizer charter party, "Fertivoy 88",
as far as the seaworthiness of the vessel is concerned, 1ls based on the
Hague-Visby Rules, gears the liability for loss or damage to goods to the
canadian or American national enactments of the Rules. The clause also

452/ Clause 43 (c): for a similar clause. see clause 15 of the Coal Charter
party, Code Mame: “Nipponcocal" issued by the Documentary Committee of the
Japan Shipping Exchange in 1983; and clause 21 of the BIMCO Standard Ore
Charter party, Code Name: QOrevoy (1980); see also the BIMCO Standard
Voyage Charter Party for the Transportatlon of Chemicals in Tank Vessels,
Code Name: "Bimchemvoy". clauses 26 and 37; the tanker voyage charter
party - ASBA II, clauses 20(b) and 23; Exxonvcy 84, clauses 27(b) and 29;
see further clause 4 of the SCANCON (1962 amendment) charter which
provides that the Hague Rules as enacted in the country of destination
shall apply to the charter, and if there is no such enactment in force in
the country of destination the corresponding legislation in the country
of shipment is to apply and if no such legislation is in force in either
country then the British Carriage Goods by Sea Act 1924 is to apply.

453/ For a similar clause, see also Intertankvoy 76. clause 25.
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provides for some general exceptlons., but emphasises that "nothing in the
charter party shall exempt the owners from liability for Eailure to perform
any of the duties lmposed on carriers by the Canadlan Carriage of Goods by
Water Act, 1970 or the US Carriage of Goods by Sea Act, 1936. 454/

307.provisions of the Hague and Hague-Vvisby Rules relating to cargo
responsibllity {which are identical in this respect) are mainly contained in
article III rules 1 and 2 and article Iv. Article III rule 1 places a duty
upon the carrier to exercise due diligence to make the ship seaworthy. It
provides that "the carrier shall be bound., before and at the beginning of the
voyage, to exercise due dlligence to {(a) make the shlp seawcrthy (b) properly
man, equip and supply the ship (c) make the holds, refrigerating and cool
chambers, and &ll other parts of the ship in which goods are carried, Eit and
sate for thelr reception, carriage and preservation." The due diligence
requirement in this article is construed. under English law, to apply not only
to the carrier himself but to all persons employed by him including his
servants and agents and independent contractors. 455/ As regards care of
carge, rule 2 of article III provides that "the carrier, shall properly and
carefully load., handle, stow, carry, keep, care for and discharge the goods
carried”. This requlrement is, however, made subJect to the provisions of
article IV which provides a list of excepted perils. 1t should also be noted
that the obligation, in article III rule 1, as to the exercise of due
diligence to make the ship seaworthy is an absolute obligation., and therefore
a carrier who has not exercised due diligence to make the ship seaworthy does
not enjoy the protection of any of the exceptions in article 1V, (other than
those in rule 5 whlch uses the term "in any event") if the loss of or damage
to cargo is caused as a result of the unseaworthiness of the vessel. 456/

308.The effect of and the difficulties arising from the incorporation of the
Hague or Hague-Visby Rules into charter partles, by way of a Paramount clause
or otherwise is dealt with in other sections of this report. 457/

309.A number of standard form charter parties in current use do not however
incorporate the Rules in the printed form. but contalh a variety of clauses
restricting the shipowners' llabllity For loss of or damage to cargo.

310.Most criticized amongst these clauses is the Owners' Responsibility Clause
in the Gencon charter. Clause 2 of the Gencon charter provides:

"Owners are to be responsible for loss of or damage to the goods or for
delay in delivery of the goods only in case the loss, damage or delay has
been caused by the improper or negligent stowage of the goods (unless
stowage performed by shippers/charterers or their stevedores or servants)
or by personal want of due diligence on the part of the owners or their
manager to make the vessel In all respects seaworthy and to secure that
she 1s properly manned, equipped and supplied or by the personal act or
default of the owners or their manager.

And the owners are responsible for no loss or damage, or delay arising
from any other cause whatsoever, even from the neglect or default of the
captain or crew or some other person employed by the owners on board or

454/ See also Norgrain 89, clause 36; see further clause 12 of the
"Nubaltwood" charter party 1973 which is based on the provisions of
article III rule 1 and article IV rule 2 of the Hague and Hague-Visby
Rules.

455/ See Riverstone Meat Co. V. Lancashire Shipping Co. (1961) A. C. 807;
Union of India V. N. V. Reederii Amsterdam (1962) I Lloyd's Rep. 539,
{1963) 2 Lloyd's Rep. 223.

456/ See Scrutton, op.cit., at p.448.

457/ See paras 102-112.
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ashore for whose acts they would, but for this clause. be responsible, or
from unseaworthiness of the vessel on loading or commencement of the
voyage or at any tlme whatsoever. Damage caused by contact with or
leakage, smell or evaporation from other goods or by the inflammable or
explosive nature or insufficient package of other goods not to be
considered as caused by lmproper or negllgent stowage, even if in fact so
caused."”

310a.The wording of this clause is particularly confusing because the
phraseology used in the different parts of the clause 1s inconsistent. The
first sentence, comprising the first paragraph, refers to "loss of or damage
to the goods, or delay in delivery of the goods". The second sentence
beginning the second paragraph refers, apparently more generally. to "no loss
or damage or delay arising from any other cause whatsoever". And the third
sentence merely refers to "damage" in a context which seems to relate only to
physical damage to goods. 458/

311.The clause was generally understood to exempt the shipowner from all
liability in respect of cargo clalms unless caused by bad stowage or by the
persunal negligence of a director of the shipowning company or its manager.
But a detailed analysis of the inconsistencies in the wording by the English
Commercial Court in Louis Dreyfus & Cie. v. Parnaso Cia. Naviera S.A.

(The "Domipator") 459/ resulted in a finding that the shlpowners were exempted
under the clause for physical loss of or damage te goods but not for financial
loss (unless, presumably, the financial loss resulted from delay. but this was
a point not covered in the case). However, the Commercial Court's decision
was reversed by the Court of Appeal on other grounds and so remains a doubtful
authority. Subsequently, the Court of Appeal in Nippon Yusen Kaisha v. Acme
Shipping Corporation (The Charalambos M. Pateras) 460/ held that the somewhat
similar clause 13 of the Baltime form did cover financial loss in regard to
goods as well as physical loss, but that decision was in turn overruled by the
House of Lords, in Tor Line A.B. v. Alltrans Group of Canada limited

(The "TFL Prosperity") 461/ in which the Court analyzed the Baltime clause 13
 sentence by sentence and word by word in reaching its conclusion and in doing
so criticized the drafting as "sadly defective". That comment applies equally
tec the Gencon clause 2.

312.However, a clause such as Gencon clause 2 may not in practice

significantly benefit the shipowner, because he will usually be unable to

1imit his liability to cargo owners under bills of lading in terms anything
1ike so favourable to him and he may have difficulty in ecbtaining an indemnity
from the chartersr. 462/ 1t may be partly for thils reason that more modern
standard forms., and all the tanker forms, incorporate either the Hague or
Hagque-Visby Rules directly, because the shipowner will be liable to the cargo
owner {imless the charterer himself owns the cargo) to that extent anyway. 463/

313.1n the case of Ben Shipping Co. v. An-Broad Bainne (The “C. Joyce")} 464/
the charter was on an amended Gencon form providing that "all bills of lading
signed under the charter to include paramount clause”. The shipowners were
held liable to the cargo owners, who were the indorsees of the bill of lading

458/ See Tor line A.B. v. Alltrans Group of Canada Ltd. (The
T.F.L. Prosperity) (1984} 1 Lloyds' Ref. 123, and the comments made on
the similar provisions oE the Baltime charter rclause 13.

4597 (1959) 1 Q.B. 498.

460/ (1972) 1 wW.L.R. 74.

461/ (1984) 1 Lloyd's Rep. 123.

462/ See paras 325-328 and 387-391 of this report.

463/ pP. Todd, op.cit.., p.53.

464/ (1986} 2 Lloyds' Rep. 285.
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subject to Hagque Rules, although they would not have been liable under clause
2 of the Gencon. The shipowners'claim against the charterers for an indemnity
(on an implied term}) was rejected by the English Commercial court.

Bingham, J. commentlng: "The owners' central argument against this conclusion
was this. Clause 2 defines the owners' area of responsibility under the
charter party. For damage falling outside that clause the owners are not to
be responsible., If, therefore, the owners become liable to a third party to
whom the charterers have negotiated the bills, it is clearly understoed that
the charterers are to make good the loss. But in my judgement the arqument
has a defective foundation. Clause 2 defines the owners' area of
responsibility vis—-&-vis the charterers. The bill of lading clause provides
for the issue of bills in a form which will expose the owners to wider
responsibilities to indorsees. The charter party has to be construed as a
whele. 1In the absence of appropriate language preponderant weight may not be
glven to one provision at the expense of anocther. The bill of lading clause
is as much a part of the charter party as clause 2". 465/

314.0ther cargo responsibility clauses are outdated in their wording and sc
phrased as to leave it uncertain what causes of loss or damage to cargo are
the responsiblility of the shipowners. Clause 20 of the Mediterranean Iron Qre
Charter (The C (Ore) 7) and clause 19 of the Synacomex Grain charter — both of
which are still in general use - are examples of such antiquated ¢lauses.

The C (Ore) 7 charter reads:

" The Act of God, the Queen's enemies, Arrest and/or Restraints of
Rulers, Princes and People, Quarantine, Fire on Board, in Hulk or Craft
or on Shore, Ice, Barratry of the Master and Crew, Enemies, Plrates,
Robbers by land or sea, accidents to and damage and detention from
Boilers, and of Machinery, Collisions, Stranding, Jettilson, or from any
act, neglect, default or error in judgment whatsoever of the Pilot,
Master Crew or other servants of the Shipowners in the management and/or
the navigation of the Steamer, and all and every other Dangers and
Accidents of the Seas. Rivers and Canals of whatever nature and kind
whatsoever, before and during the said voyage always excepted ... Ship
not answerable for losses through explosion, bursting of boilers,
breakage of shafts, or any latent defect in the machinery or Hull not
resulting from want of due diligence by the Owners of the Ship or any of
them or by the Ship's Husbhand or Manager”.

315.8uch wording may have been appropriate in charters at the beginning of
this century when the ¢ (Ore) 7 was first introduced. but today serves only to
confuse. _

F. General average clauses

316.Where both ship and cargo are exposed to a common danger and part of the
cargo or the ship is intentionally sacrificed, or extraordinary expenditure is
incurred, to avert the danger, such loss or expenditure will be the subject of
general average contribution and will be apportioned between ship, cargo and
freight in proportion to their saved value. The doctrine of general average
is of very ancient origin. It is derived from Rhodian l.aw and has boen
adopted in all countries engaged in maritime trade. 1In its application,
however, different countries adopted different rules so that by the middle of
the 19th century, there existed substantial differences in the law and
practice of general average throughout the world. Vvarlous attempts were made
to hring about an international uniformity in this subject which resulted in
the adoption of a set of rules relating to general average in 1877 entitled
"York-Antwerp Rules"., The Rules have been revised, and amended on several

65/ 1bid., p.289,
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occaszions and the latest amendment was made at a conference of the Comité
Maritime International (CMI) in 1974. 466/

317.The York-Antwerp Rules are now generally incorporated in charter parties,
bills of lading and policies of marine insurance, as they have not in
themselves any legal force except by contract. Thus, the Gencon form, clause
11, provides for "General Average to be settled according to York—Antwerp
Rules, 1974. Proprietors of cargo to pay the cargo's share in the general
expenses even 1f same have been necessitated through neglect or default of the
owner's servants". The Scancon charter, clause 12, simply states that
"General Average shall be settled according to York-Antwerp Rules 1974". The
moré modern charter parties such as Norgrain 1989, clause 40, and Multiform

82 (86 revision) clause 26, Further reguire the place of adjustment of general
average to be specified in the charter party.

318.The major criticisms in responses to enquiries made by the Secretariat are
that General Average clauses in standard form charters sometimes do not
specify where the adjustment is to be drawn up and that sometimes there is no
coordination between the place of adjustment of General Average. the place of
arbitration and the applicable law. Any analysis of the arguments for and
against the retention of the concept of general average in maritime trade is
beyond the scope of this report.

G. Arbitration clauses

319.Most charter parties contain an arbitration clause providing for any
disputes arising under the charter party to be referred to arbitration. There
are, however, charter party forms which do not include such a clause. Thus,
criticism has been directed to those standard charter forms, such as for
example the Gencon and the € (Ore) 7 charters which do not contain an
arbitration clause at all. This may result in the inclusion of an arbitration
clause in the addendum to the charter which is inappropriate. ™...when
negotiating a contract, usually the last thing a broker or a principal 1is
thinking about is a dispute. and scant consideration is given to the wording
of the arbitration clause itself. other than perhaps sometimes to consider the
venue. This leads sven today, in cases where a printed arbitration clause is
not _included in the contract, to the importation of woolly and unsatisfactory
clauses such as "Arbitration London" or "Arbitration London in the customary
manner", which can lead to unimagined complications". 467/

320.Not all printed arbitration clauses in standard form charters are
sufficiently clear in their meaning. The Centrocon arbitration clause has
given rise to numerous disputes. 1In its original form it provides for a
3-months' time 1limit from "final discharge” for the making of a claim and the
appointment of an arbitrator. 1In amended forms, it provides, variously. for
time limits of six months, nine months and twelve months for notice of claim
and appointment of arbitrator. The coriginal form of the clause which is
frequently incorporated as an additional clause into other charter-parties
reads as follows:

"All disputes from time to time arising out of this contract shall.
unless the parties agree forthwith on a single Arbitrator, be referred to
the final arbitrament of two Arbitrators carrying on business in London
who shall be members of the Baltic and engaged in the Shipping and/or
Grain Trades, one to be appointed by each of the parties with power to
such Arbitraters to appoint an Umpire. Any claim must be made in writing

466/ For detailed information on the subject. see Lowndes & Rudolf, General
Average and York-Antwerp Rules, British Shipping Laws. Vol. 7, Ninth ed.
1975, Stevens & Sons, London.

467/ The Shipbrokers' Manual, compiled by the Institute of Chartererd
Shipbrokers, Vol.l, Lloyd's of London Press, Ltd.. London, 1983, p.l1ll4.
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and Claimant's Arbitrator appointed within three months of final
discharge and where this provision is not complied with the claim shall
be deemed to be waived and absclutely barred. No award shall be
questioned or invalidated on the ground that any of the Arbitrators is

not qualified as above, unless objection to his acting be taken before
the award is made."

321.The shortness of the time limits and the varlety of the periods in
"amended” Centrocon arbitration clauses are a trap for the unwary.

Furthermore where the Centrocon arbitration clause is incorporated into
charter parties other than a single voyage charter party. for which the clause
was deslgned, difficulties arise in determining the date of "final discharge”
from which to calculate the time limit. Agro Company of Canada limited v.
Eichmond shipping Limited (The "Simonburn")} 468/ was Jjust such a case in which
a Centrocon arbitration clause was incorporated in a consecutive voyage
charter., The judge remarked: “The wholesale lifting of common form clauses
without adaptation from contracts for which they were designed into other
contracts to whlch they can only be made to apply with difficulty is
constantly occurring in the field of charters and bllls of lading and does not
credit to the art of the chartering broker”. 1In another case., Tradax

Export §.A. v. Italcarbo Societa di Navigazione S.p.A. {The “Sandalion") 469/
the Court had to determine what was the effect of the Centrocon arbitratien
clause when incorporated into a time charter on the NYPE form. BAgain the

words "final discharge" were the cause of the confusion.

322.rRespondents to enguiries made by-the secretariat have also commented on
difficulties caused by arbitration clauses in standard form charters and
addendum clauses which do not specify the substantive law to be applied by the
arbitrators. Arbitration clauses in the older forms of charter, and added
arbitration clauses, often merely specify the place of arbitration which may
not be determinative of the law to be applied. So, for example, the Chamber
of Shipping Fertilizers Charter 1942 (Ferticon), clause 17, provides that :

"Aany dispute arising under this charter shall be settled in accordance
with the provisions of the Arbitration Act 1950 in London..."

323. And the Soviet Wood Charter-Party 1961 (Sovietwood), clause 24(a),
requires that: '

“any dispute arising under this charter shall be referred to arbitration
in the country of the respondent in accordance wilth the arbitration law
and procedure prevailing in such country”.

324. In neither case is there any stipulation as to the law which 1s to govern
the dispute as opposed to the procedure in the arbitration. This can result
in the unsatisfactory situation of arbitrators having to apply a law which is
foreign to them. 470/ This can occur where the place of arbitration is in one
country, but the parties and the subject matter of the contract are more
closely connected with the law of another country; and it is accordingly
determined that the intention of the parties was that the law of the latter
country should governh their contract, irrespective of the place of arbitration.

H. Indemnity clauses

325. 1t is unusual to find express indemnity clauses in modern dry cargo
voyage charter party forms, although express indemnity provisions are
sometimes inserted by the parties in addenda to the charter party. Such
indemnities are usually against liahilities that may be incurred by the

468/ (1972) 2 Lloyd's Rep. 355.
469/ (1983) 1 Lloyd's Rep. 514.
470/ See the English House of Lords case of Compagnie 4'Armement Maritime 5.A.

v. Compagnie Tunisienne de Navigation S.n. (1971) A.C. 572.
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shlpowners from the signature by their Master of bills of lading in the form
required by the charterers. 1In one case, Milburn v. Jamaica Co.., 471/ the
charter party provided that the charterers were to "indemnify the owners from
any consedquences that may arise from the Captain following the charterers'
instructions and signing bills of lading.” Under the terms of the charter
party., the shipowners were exempted from liability for the negligénce of the
Master, but the bills of lading signed by the Master at the charterers*
request contained no such exception of negligence. It was held by the English
Court that the shipowners were entitled to be indemnified by the charterers
against the liability they incurred as a result of a collision caused by the
Master's negligence. .

326. wWhile it is unusual to see express indemnity clauses in modern dry cargeo
voyage charter party forms, it is not unusual to find them in tanker voyage
charters. Thus the STB Voy form provides: "Bills of lading shall be signed by
the Master as presented ... Aall bills of lading shall be without prejudice to
this charter and the charterer shall indemnify the owner against all
consequences or liabilities which may arise from any inconsistency between
this charter and any bills of lading or other documents signed by the
charterer or 1ts agents or by the Master at thelr request or which may arise
from an irregularity in the papers supplied by the charterer or its agents.“

327. 1n Boukadoura Marilitime Corporation v. Société Anonyme Marccaine de
1l'Industrie et du Raffinage 472/ a shipowner recovered an indemnity from a
charterer under this clause in circumstances in which the statement as to
quantity shipped in the bill of lading presented by the charterers to the
Master for signature was inaccurate and this was held to be an “"irregularity”
within the meaning of the indemnity clause.

328. Even though there may be no express indemnity clause in the charter
party, an indemnity may be implied from the clause in the charter that is
commonly termed the "Bills of Lading Clause”. Clause 22 of the Multiform
charter reads: "The Master shall sign bills of lading as presented (but im
accordance with Mate's recelpts) without prejudice to the terms, conditions
and exceptions of this charter party. Should it be impractical for the Master
to sign bills of lading, he may authorise in writing port agents to sign them
on his behalf in accordance with Mate's receipts.” Commonly, as for example
in the Baltimore Berth Grain charter party. Form C, the clause provides that
the Master 1s to sign bills of lading "as presented, without prejudice to this
charter party”. The Gencon charter and many other voyage charter parties
contaln similar provislons. Where the charter party does contain such a
provision and the liability to which the shipowners are exposed under the
bills of lading are wider than their responsabllities under the charter party,
the shipowners may be entitled to recover to that extent from the charterers
if they (the shipowners) incur a liability under the bills of lading. 473/
Whether the nature of the c¢laim by the shipowner against the charterer in such
circumstances arises by virtue of an indemnity to be implied from the bill of
lading clause or whether it is in the nature of a claim for damages for breach
of the charter party 1s a questlon which is still not clearly determined under
English law. Tt is unsatisfactory that the circumstances in which a right to
indemnity arises is not clearly provided for in most standard dry cargo
charter party forms.

471/ (1900) 2 Q.B. 540.

472/ (1989) 1 Lloyd's Rep. 393.

473/ Jones v. Hough (1879) 5 Ex.D.l15, Hansen v. Harrold (1894) 1 Q.B. 612,
Gulf Steel Co. v. Al Khalifa Shipping Co. {1980) 2 Lloyd's Rep. 261 and
Garbis maritime Corporation v. Philippine National Co. (1982) 2 Lloyd's
Rep. 283.
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Chapter IV

EFFECT OF CHARTER PARTY TERMS ON THIRD PARTY BILL OF LADING HOLDERS

329, Many standard voyage charter party forms are recommended for use with
standard blll of lading forms. Thus, for example the "Congenbill" bill of
lading form is recommended for use with the "Gencon" charter party and the
North American Grain Bill of Lading is recommended for use with the "Norgrain"
charter. The reason for the coupling of bill of lading forms and charter
party Forms is that the bills of lading incorporate terms of the charter
party. So in the case of the Congenbill, the bill of lading states on its
face "Freight payable as per charter party dated ... " and clause 1 on the
reverse side of the bill provides: " All terms and conditions, liberties and
eXceptions of the charter party, dated as overleaf, are herewith
incorporated.”

330. The intention of this clause 1ls to make the terms of the charter party
applicable, ingsofar as possible, to parties interested in the cargo who are
not the charterers — namely shippers of cargo, who are not the charterers and
endorsees of the blll of lading, whether receivers of cargo, bankers or
others. Since coples of the charter party do not usually accompany so-called
charter party bllls of lading when the shipping documents are negotiated or
transferred, bankers sometimes may not accept charter party bills of lading.
But the endorsee of a charter party bill of lading is bound by the terms of a
charter party incorporated by reference into the bill of lading, even though
he has not seen the charter party. 474/ charter party bills of lading are
nevertheless 1n common use, particularly in the trades for which standard form
charter party bills of lading are recommended, such as the grain, ore, wood,
nitrates, oil and chemical trades. Standard form charter party bills of
lading are &also recommended for use with the general charter partles Nuvoy,
Britcont and Scancon, as well as with the Gencon.

331. Even if the charter party 1is available to the endorsee of the bill of
lading for reference, it will not be easy for such a third party to determine
which of the various terms are incorporated in the bill of lading., without
legal advice. It 1s now established in English law that c¢lauses in bills of
lading incorporating "all conditions" or "all terms" of a charter party will
never be effective to incorporate an arbitration clause in the charter party
into the blll of lading. 475/ Hence a number of standard form charter party
bills of lading in addition to incorporating all "terms. conditions, liberties
and exceptions" specifically include a reference to the charter party
arbitration clause. The Grainvoybill, Biscoilbill, Bimchemvoy and oOrevoybill
are examples of such bills of lading. If the bill of lading refers in general
terms to the arbitration clause of the charter party., without reference to the
number of the clause, the English Courts will usually regard it as

sufficient. 476/ But it seems that in some civil law countries the Courts
will not recognize a reference to an arbitration clause in a bill of lading
unless the bill is signed by both parties.

332. It might be thought therefore that if an incorporating clause did not
make any reference to the charter arbitration clause, it would necessarily be
inapplicable to the bill of lading. But this is not always the case. 1In
The Merak, 477/ it was held by the Court of Appeal that a clause in a bill of
lading providing that "all terms. conditions, clauses,.."

474/ Finska Cellulosa.v. Westfield Paper (1941) 46 Com. Cas. 87.

475/ See Thomas v Portsea Steaming Co (1912) A.C.1; and gkips A/S Nordheim v.
Syrian Petroleum (The Varenna) (1983) 2 Llecyd's Rep.l 582 and Federal
Bulk Carrjers v, €. Itoh and Co (The Federal Bulker) (1989) 1 lloyd's
Rep. 103. }

476/ See The Renak (1978) Q.B. 377.

477/ (1965) P.223.
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of a charter party were to be incorperated into the bill of lading was
effective to incorporate a charter arbitration clause which, in turn, referred
to bill of lading disputes. The charter clause read:" Any dispute arising out
of this charter or any blll of lading issued hereunder shall be referred to
arbitration.”

333. 1n The Annefield 478/ on the other hand, the Courts refused to
incorporate a Centrocon arbitration clause which referred to " All disputes

from time to time arising out of this contract ..." and where the Centrocon
form bill of lading incorporated “all the terms" of the charter party
"including the negligence clause.” Mr. Justice Brandon, whose judgment was

affirmed by the Court of Appeal said:

"In this case, it seems to me that one has to ask oneself what an
ordinary businessman, having both documents before him, would think with
regard to the applicability of the arbitration clause in the charter
party to bill of lading disputes ... It seems to me that the hypothetical
businessman would, or might. be left in doubt on the matter, and it seems
to me that the reason why he would or might be left in doubt on this
matter is that no specific words to show the intention clearly are used.”

334. The Court in The Federal Bulker, (supra) reached a similar conclusion on
the interpretation of the Baltimore Form C bill of lading and charter party.

335. 1n reaching that conclusion in The Federal Bulker, the Court of Appeal,
considering themselves bound by previous authority, affirmed principles: that
surely no “ordinary businessman" looking at a bill of lading and charter party
together, and the relevant clauses in them, could possibly regard as

sensible. The Baltimore form C Berth Grain bilt of lading contained the
clause: "All terms, conditions and exemptions as per charter party dated ....
to be considered as fully incorporated herein as if fully written." The
arbitration clause of the Baltimore Form C charter provided that: "All
‘disputes from time to time arising out of this contract ..." should be
referred to arbitration. The Court of Appeal held that on a true reading of
the decision of the House of Lords in the case of Thomas v. Portsea Steamship
Co. 479/ the incorporating words in the bill of lading "All terms, conditions
and exeptions..." were not sufficient to incorporate an arbitration clause
from a charter party, however the arbitration clause in the charter might be
worded. But the Court acknowledged that the effect of the earlier decision of
the court of Appeal in The Merak., supra, was that if the word "clauses" was
included in the incorporating words in the bill of lading instead of or in
addition to "terms" or "conditions", the incorporating clause would prima
facie be wide enough to incorporate an aptly worded arbitration clause from
the charter party. Lord Justice Bingham said:

“The Merak was perhaps an unusual case as Lord Justice Phillimore in The
annefield described it ... But it is authority for the proposition that
reference to "clauses" is enough at this first stage to permit
incorporation of an aptly drafted arbitration clause. {[Counsel for the
cargo receivers]. understandably and strongly relies on this decision and
contends that it is offensive to commonsense if a reference to "clauses®
is sufficient to incorporate an arbitration clause, but a reference to
"terms" 1is not.

1 have some sympathy with that submissien but, as 1t seems to me, that is
where, reading Thomas v. Portsea and The Merak together, the line has
been drawn. I do not think 1t is open to us, nor do I think,it in all
the circumstances desirable, that we should give to the expression
"terms" a meaning which Thomas v. Portsea denied.”

478/ (1971) p.168, 177.
479/ (1912) A.C.1.
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336. So it seems that as English law now stands, a third party bill of lading
holder looking at a charter party bill of lading referring to the
incorporation of all "terms and conditions™ of a charter party. might be able
to assume that - if the bill were governed by English law (which he may not,
in any event, be able to determine without seeing the charter party) - he will
not be bound by an arbltration clause in the charter party. But if the
incorporation clause also refers to “clauses" of the charter, he might be
bound by an arbitration clause, although not necessarily so.

337. &s has been lndicated. the position is further complicated by
considerations of the applicable law. It will probably not be possible for
the third party bill of lading heolder to determine the law which governs the
bill of lading without seeing the charter party and taking legal advice. (The
question of what 1s the applicable law is dealt with below). If the
applicable law 1s that of the Unlted States. 1t seems that different
princlples to the English law principles will apply. 1In Son Shipping v.

De Fosse and Tanghe. 480/ the 2nd Circult) Court of Appeals had to consider
the effect of a bill of lading clause reading as follows:

“This shipment is carried under and pursuant to the terms of the charter
dated ... and all the terms whatscever of the said charter except the
rate and payment of freight specified therein apply to and govern the
rights of the partles concerned in this shipment”.

338. It was held that this clause effectively incorporated a charter
arbitration clause so as to bind the bill of lading holders.

339. Apart from arbltration clauses 1t is not a straightforward matter to
determine what other provisions of the charter party are lncorporated into a
bill of lading by the incorporating words used. The incorporation of only
"other conditions" of a charter party apart from payment of freight is not
effective to bring charter party exceptions clauses into the bill of

lading. 481/ Such an incorporation clause will only introduce conditions
which would apply directly to the party taking delivery of the cargo. 482/ It
would not incorporate a cesser clause. 483/ Nor would such words incorporate
a conclusive evidence clause in a charter party. 484/ But they would be
effective to incorporate lien clauses (see below) and provisions for demurrage
at the discharging port. 485/

340, On the other hand. references to "terms"” of the charter party may have a
wlder effect, particularly if combined with the form of words common in many
modern charter partles "all terms, conditions, liberties and exceptions”. Mr.
Justice Goff in Garbils Maritime Corporation v. Philippine National 0il Co
{("The Garbis") 486/ stated that it was well established that general words of
incorporation may be effective to incorporate charter terms "which are
relevant to the shipment, carrlage and discharge of the cargo and payment of
freight, provided of course that the terms of the charter party are conslstent
with the terms of bill of lading." 1In The Garbis case however, the bill of
lading provided that "all terms whatsoever" (emphasis added) of the charter

480/ 199 F.2d 687, 1952 AMC 1931 (24 Cir. 1952).
481/ Russell v, Niemann (1864) 34 L.J.C.P.1l0.
482/ The Northumbria (1906) p.292.

483/ GQullischen v. Stewart (1884} 13 Q.B.D. 317.
484/ Hogarth Shipping v. Blythe (1917) 2 K.B 534.
485/ Gullischen v. Stewart, supra.

486/ (1982) Lloyd's Ref. 284.
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party, except rate and payment of freight. were to be incorporated and these
words were held to be sufficiently wide to incorporate a clause relating to
the loadlng of the cargo, and not merely to the carriage and delivery of the
cargo.

341. 1t follows that charter party terms relating to the leading, stowlng and
discharge of cargo may have a profound effect upon third party holders of
charter party bills of lading (even if the bill of lading is subject to the
Hagque and Haque-Visby Rules) where the words in the bill of lading
incorporating the charter are widely framed. 1If the incorporating words in
the bill of lading are sufficiently widely framed the third party bill of
lading holder may find for example that he ls unable to claim against the
shipowner under the bill of lading for damage to cargo caused in the course of
loading or stowing the cargo. This would be so if the charter party contained
terms remcving from the shipowner the respensibllity for locading and stowing.
These terms, L1f there was a wide incorporating clause, would be read as part
of the blll of lading contract. They would not be nullified by the
requlrements of Article II, Rule 2 of the Hague Rules that "the carrier shall
properly and carefully load. handle, stow, carry., keep. care for and discharge
the good carrled" because accordlng to English law those words do not define
the scope of the contract service but the terms upon which the agreed service
is to be performed. 487/

342. 1n regard to loading, stowage or discharging, the Haque Rules, on these
authorities, only lmpose cbligations 1f the shipowner has contractually
undertaken to perform those obligations. 1If under the terms of a charter
party the shipowner is relieved to that extent of the obligations of
performance, the shipowner will also be relieved of responsibility for
loading, stowlng or discharging as against a third party bill of lading
holder, always providing that the bill of lading and charter contain
sufficiently widely drawn clauses. This will be so even 1f the bill is
subject to the Hague or Hague-Visby Rules; and even 1f the third party bill of
lading holder has nelther seen the charter party referred to, nor has any
advance notice of the relevant charter party clauses.

343. Other charter party clauses which may affect a third party bill of lading
holder particularly are law clauses, laytime and demurrage clauses and lien
clauses.

344, S0 far as Law clauses are concerned - by which 1s meant c¢lauses
determining the law which is to govern the contract - some standard form
charter party bills of lading expressly incorperate into the bill of lading
the Law clause in the "matchiﬁg" charter party. Thus, the Bimchemvoybill
liquid chemical bill of lading. provides that "All terms and conditions,
liberties and exceptions of the charter party dated as coverleaf. including the
war Risks clause (clause 36) and the Law and Arbitration Clause {clause 39)
are hereby expressly incorporated”. Clause 39 of the Bimchemvoybill charter
party provides for the application of English Law, US Law or any other law
according to the option exercised by the parties to the charter as indicated
in the appropriate "Box™ on the flrst page of the charter. Law clauses are
also expressly incorporated into the Biscollvoy bill of lading (vegitable oil}
and the Orevoybill.

487/ Per Devlin J. in Pyrene v. Scindia Navigation Co. (1954) 2 Q.B. 402 at
pp. 417 and 418, affirmed by the House of Lords in G.H. Renton & Co. v.

Palmyra Trading Corp.of Panama (1957} &A.C. 149.
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345. The law which is to govern a bill of lading may., however. be dictated by
the charter party even in the absence of a specific reference in the bill of
lading to a Law clause in the charter party. "Where a bill of lading
incorporates various clauses of a charter party, the law of the latter will
generally govern the former bhoth on the grounds of the presumed intentien of
the parties and of business convenience". 488/ 1In The Nijegos case, goods were
shipped in the Argentina under a charter party made in England corntaining a
London Arbitration clause. The goods were shipped on a Yugoslavian ship for
carriage to Norway and Denmark. 1In an action in England by holders of the
bills of lading which incorporated conditions of the charter, it was held that
although the London arbitration clause was not incorporated into the bill, the
bill of lading was to be treated as governed by the same law as governed
charter from which the clause were incorporated.

346. Laytime and demurrage clauses relating to the port of discharge will be
incorporated into bills of lading by even a narrow incorporation clause.
Laytime and demurrage clauses relating to the loading port as well as the
discharging port may also be incorporated s¢ far as to make the bill of lading
holder personally liable for demurrage accrued at the loading port if
sufficiently wide words of incorporation are used in the bill of lading and if
the charter party clause c¢an be construed as clearly imposing a liability on
the consignee. as well as on the charterer, to pay the demurrage due. 489/

But a charter party clause requiring "the charterer” to pay loading port
demurrage will not be construed as referring to "the consignee”, so as to make
the consignee personally liable for loading port demurrage. even if the bhill
of lading incorporates "all the terms whatever” of the charter. 490/

347. The effect of a lien clause in a charter party may be even more
burdensome to third party bill of lading holders, because it may in effect
force the hill of lading holder to pay amounts incurred in respect of the
goods for which he has no personal liablility and before he acquired any
interest in them. A bill of lading holder may not, for example, be
contractually liable under his purchase contract to pay demurrage incurred at
the loading port, but a lien upon carge for lecading port as well as
digcharging port demurrage will be effectively incorporated into a bill of
iading referring merely to "other conditions as per charter”, 491/ so that the
consignee may have to pay such amounts in order to obtain release of his goods
from lien, even though he may have no personal liability for the

demurrage. 492/ For the same reasons a third party bill of lading holder may
have t¢ discharge a lien for deadfreight which will also be incorporated into
a bill of lading from a charter party by a general reference to “"other
conditions as per charter". 493/

348. A linked problem to the problem of the effect on third party bill of
lading holders of charter party clauses is the difficulty not infrequently
encountered of identifying which charter party is to be incorporated into the
bill of lading.

/ Scrutton on Charter Parties, op.cit., p.12, citing The Niegos (1936) P.90.
489/ Gray v. Carr (1871) L.R 6 Q.B. 522, Porteus v. Watney (1878) 3 Q.B.D 534
and Miramar Maritime Corporation v. Holborn 01l Trading (The Miramar)
(1984} 2 Lloyd's Rep. 129).
490/ The Miramar, supra.
491/ Fidelitas Shipping v. Exportchleb (1963) 2 Lloyd's Rep. 113-125.
492/ Miramar Maritime Corporation v. Holborn ©i1 Trading (The Miramar) (1983)

2 Lloyd's Rep. 319, (1984) 1 Lloyd's Rep. 142, {1984) 2 tloyd's Rep. 129.
493/ Kish v. Taylor {1612) K.B. 604, 614,
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349. Some incorporating clauses in bills of lading merely refer to the
incorporation of terms or conditions “as per charter party” (or words to
similar effect) without actually identifying to which charter party reference
is being made. 1In such circumstances, the English Courts "will assume that
the reference is to any charter under which the goods are being

carried”. 494/ This approach was approved in K/S A/S Seateam v. Irag National
0il Co (The Sevonia Team) 495/ on the footing that this was the assumption to
be made 1f the goods were being carried under a voyage charter. Such an
assumption might not be made if the only charter under which the goods were
carried was a time charter. But that apart. the effect may be that a third
party bill of lading holder will be bound by the terms of a charter party not
even identified by date in the bill of lading.

350, The positicon becomes more complicated when there is more than one charter
under which the cargo is being carried. This was the case 1in Pacific Molasses
v. Entre Rios Compania Naviera (The San Nicholas). 496/ There the vessel had
been voyage chartered and the voyage charterers had then sub-chartered, so
that there were two voyage charters in existence. The head voyage charter was
subject to English law, but the sub-charter was not, and in this case it was
the bill of lading holder who contended that the bill of lading incorporated
the head charter and thus that the bhill was also subject to English law. It
was held that where, as in that case., a bill of lading referred to a charter
party, but omitted any reference to its date, it was in general to be assumed
that where there was more than one voyage charter, the reference was to the
head charter. The ground for the decision was that the head charter party was
the charter to which the shipowner was a party and since the bill of lading
was in this case issued by or on behalf of the shipowner, it was to be assumed
that it was intended to refer to that charter party. 497/

351. The difficulty of such an appreoach for a third party bill of lading
holder who is buyer of cargo is that he is more likely to be aware of any
sub-charter under which the cargo was shipped and it may not be apparent from
merely looking at the bill of lading and the charter party that the charter
party is in fact a sub-charter and that there is also.a head voyage charter in
existence. '

352. The position might be different if it was the charterer by whom or on
whose behalf the hill of lading was issued. 1n such a case, it might be held
on this analysis, that it was the sub-charter to which the reference was
intended. But from the point of view of the third party bill of lading

holder, this only adds another element of uncertainty in determining what
charter party terms are properly incorporated into the bill of lading he holds.

353. Purthermore, the position may also be different where the head charter is
a time charter party. Since many of the terms and clauses of a time charter
party are not appropriate for incorporation intoc a biil of lading, the
sub-charter will be incorperated provided it is in voyage form. 498/

Conclusion

3%4. 1t can be seen from the foregoing that charter party terms can have an
impact upon third party bill of lading holders in several limportant respecrts
and 1t is suggested that in considering in any standardization, harmonization
or improvement of charter party terms and the necessity for international
legislative action, due account should be taken of the interests of third
party bill of lading holders as well as those of charterers and shipowners.

494/ Scrutton on Charter parties, op.cit.. p.65.
495/ (1983) 2 Lloyd's Rep. 640, 644.
496/ ((1976) 1 Lloyd's Rep. 8.
97/ See also The 5.L.5 Everest (1981) 2 Lloyd's Rep. 389.

497
498/ See The SLS Everest {1981) 2 Lloyds' Rep. 389.
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Chapter Vv
CHARTER PARTIES AND MANDATORY LEGISLATION

355. A number of respondents to the secretariat's enquiries strongly supported
the application of mandatory legislation to charter parties with a view to
avolding difficultles and uncertainties arising, inter alia. from the
application of different liability regimes to bills of lading and charter
parties.

356. Indeed 1n some countries mandatory legislation is applied teo charter
partles. 1In the USSR, the provislons of chapter VIII of the Merchant Shipping
Act of 1968, governing the contract of Carrlage of Goods by Sea, apply
mandatorily to both bills of lading and voyage charter parties. According to
article 119 "In mutual relations between Soviet organizations, and in the
cases expressely mentlioned in this chapter, any agreement between the parties
inconsistent with the rules of this chapter shall be invalid". 1t seems,
however, that where one of the parties to the charter party is a forelign

national certain provisions of the chapter VIII have mandatory application.
These include the following articles:

357. Article 129, concerning seaworthiness of the ship, which provides:

"The carrier shall in good time before the begining of the voyage make
the ship seawcrthy: ensure the technical fitness of the ship for the
voyage, properly equlp, man and supply the ship with everything
necessary, and make the holds and all other compartments of the ship in
whilch the goods are carried fit for the proper reception, carriage and
preservation of the goods.

No liability shall lie with the carrier if he proves that the
unseaworthiness of the ship was caused by defects which could not have
been discovered in the exercise by him of due diligence (latent defects).
any agreement of the parties inconsistent with the provisions of the
first paragraph of this article shall be invalid.”

358. Article 160 dealing with liability for loss or damage to goods provides:

"The carrier shall be liable for any loss of, shortage in, or damage to

the goods received for carriage, unless he proves that such loss,

shortage or damage occurred through no fault of his, in particular due to:

(1) force majeure;

(2) perils and accidents of the sea and other navigable matters;

(3) saving human life, ship and goods;

{4} fire not resulting from any fault of the carrier;

{(5) acts or orders of authorities (detention, arrest, guarantine, etc.):

(6) acts of war or popular conditions:

(7) acts or omissions of the consignor or the consignee;

{8) latent defects of the goods, their properties, or natural wastage:

{(9) defects, not discoverable from cutside, in the receptacle or packing
of the goods or in timber rafting;

(10) insufficiency or indistinctness of markings;

(11) strikes or other circumstances causing stoppage or restraint of
labour, whether general or partial.

Liability under this article shall arise the moment the goods are
received for carriage and shall continue until the moment of their
delivery. :
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Stipulations which differ from the provisions of this article shall be
invalid, with the exception of stipulations concerning liability in the
periods between the receipt of the goods and their loading and between
their unloading and delivery".

359. Under the Maritime Codes of the Scandinavian countries, charter parties
for voyages 1n or between Scandinavian countries are subject to mandatory
leglislation as regards cargo liabillity. BAccording to Section 168 of the
Norweglan Maritime Code "The provisions contained in Sections 118-123 [which
deal with the carrler's responsabllity for the goods]... may not., when
Norweglan law is appllicable in -accordance wlith Section 169, be contracted out
of to the detriment of the shipper, charterer or receiver...” &and by the
first paragraph of section 169, transport is subject to the mandatory rules
even 1f no bill of lading 1s issued and the goods are carried under a charter
party. It provides: "Carriage in domestic trade in Norway, Denmark., Finland
and Sweden and in trade between those states shall be subject to the
legislation of the state from where the carriage is performed. This shall
apply even 1f no bill of lading is issued.”

360. Writers in other countries have recognised the problems inherent in
having & mandatory regime applicable to cargo carried under bills of lading.
but no universal regime applicable to cargo carried under charter parties.
The late Per Gram, formerly Managing Director of the Northern Shipowners'
Defence Club, Oslo, and Chairman of the Documentary Committee of Intertanko
having discussed the issues, said:

"With regard to carriage by sea, unification by interregional convention
and mandatory leglislation as to responsibility for cargo is limited to
carriage under bills of lading. The Hague Rules, however, are often
expressly incorporated into charter parties by the "clause paramount”.
Thus., the fields of loss, damage and delay of goods are covered by such
incorporation; in other words liability with regard to seawcrthilness,
care of the goods, and timely performance without unreasonable deviation
is provided for ... The only field where mandatory international
legislation for charter parties has been suggested is the field hitherto
covered by such legislation for bills of lading, 1l.e., responsability for
cargo. This should not railse difficult problems except as to documentary
scope: what types of charter parties should be covered? Voyage?
Consecutive? Surely not time or bareboat charters? Such rules should
apply only to contracts which evidence a direct carrier/cargo
relationship, like that a bill of 1lading.” 493/

361. The possible scope of mandatory legislation was addressed further in the
following note: "At least, a tramp bill of lading might well be covered from
its issue, and not only from the time it has been negotiated. The present
system whereby a carrier's responsability may change from Gencon 2 to the
Hague Rules when the shipper/charterer decides to negotlate the bill, is
strange and leads to difficult questions of recourse... If it is felt
necessary to enforce by mandatory regulation what is universally done by
clause paramount - whatever the gecgraphical applicability - a simple solution
could be to apply the mandatory rules to any carrier who issues any type of
cargo receipt, whether a bill of lading, a consignment note., or accompanying
freight letter." 500/

322/ Per Gram, a paper given to the Tulane Maritime Institute (1975) 49
Tulane Law Review 1076.
500/ Ibid.
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362. The Hague or the Hague-Visby Rules may perhaps be said to be incorporated
into charter parties "universally"., but it is by no means the case that they
are incorporated into charter parties invariably. The Gencon charter party,
for example, is frequently used without incorporating any clause paramount and
in many charter parties the Hague or Hague-Visby Rules are only partially
incorporated. Hence other writers have a greater conviction of the necessity
for mandatory legislation covering responsibility for cargo under charter
parties. 1In the United States, for instance, Gilmore and Black on the Law of
Admiralty, 501/ state:

"There are no statutes in this country (or. generally, elsewhere)
regqgulating the terms of charter parties, as the terms of hills of lading
are regulated by the Carriage of Goods by Sea Act. It has traditionally
been felt, apparently. that the bargaining power of charterers and owners
1s near enough equal that they may be left to contract freely. a
situation in sharp contrast to the great disparity between ship lines and
the shippers of package cargo ... Of late, this freedom of contract may
be changing. 1In Bisso v. Inland Waterways, Corp. ... the Supreme Court
used language which might extend to charter parties, wherever disparity
in bargaining power actually appeared. So far, the Court has not spoken
on this issue; Lower Federal Court decisions are not free from
ambiguity. Obviouly. only the Supreme Court can decide authoritatively
whether and to what extent the Bisso rule is to prevail in charter party
cases. It seems that any really practical solution will have to come
from an international convention, comparable to the one underlying COGSA;
the strong assertion of national "public policy” in this most
international of fields is highly problematic..”. (Emphasis added)

363. again, other writers have pointed to the legal difficultles that
currently exist in the relationship between charter partles and bills of
lading in connection with responsibility for carge. Thus, in Scrutton on
Charter parties 502/ it is stated that: "One of the most serious difficulties
which arises under the Rules in their current, as well as their original form
is to determine the position of a bill of lading issued under a charter
party." Problems arise in four main areas: firstly, the scope of the
application of the Hague Rules or Hague-Visby Rules to bills of lading issued
under charter parties; secondly. the effect of attempts to incorporate the
Rules into charter parties contractually by means of a clause paramount; and
thirdly in the construction of charter parties intec which the Rules have been
incorporated or from which the Rules have been deleted: and fourthly in
connection with indemnity claims between charterers and shipowners under
charter parties.

2. application of the Rules to bills of lading under charter parties

364. 1t is assumed Eor the purposes of the present discussion that the charter
party under which bills of lading are issued is not, by the terms of the
charter, made subject to the Rules or is not fully made subject to the Rules.
Bills of lading issued under the charter party may., depending upon the nature
of the charterers' trade., be elther liner bllls or charter party bills. Both
forms of bill will normally be requlated mandatorily by either the Hague Rules
or the hague-Visby Rules if they constitute a contract of carriage. But
depending upon the identity and status of the party to whom the bill of lading
is issued, or by whom it is held or presented. the bill of lading may or may
not constitute a contract of carriage, and thus may or may not be subject to
the Rules.

0

it

01/ Op.cit., p.198.
/

i
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365. It is well established under both English and American law that where the
charterer is the shipper, a bill of lading issued to the charterer prima facie
takes effect only as a receipt for the goods. 503/ The fact that the bill of
lading may. by an express term, incorporate the Rules, or that the bill had
been issued in a contracting State or is for the carriage of goods between two
contracting States is irrelevant, because it is said that the Master by
signing the bill of lading has no power to modify or vary the terms of the
charter party. So even though the liability of the shipowners under the
charter party is more restrictive than the liability for cargo under the Haque
Rules, the charterer will not be entitled to rely upon the Rules.

366. 1f however, as has been seen in the previous chapter, the charterer
holding the bill of lading as a receipt only., endorses the bill to a third
party. the bill of lading thereupon becomes the contract between the third
party and the shipowner. 504/ As is observed in Scrutton on Charter parties:
“rThis view is, however, not easy to explain. The indorsee has by statute
[Bills of lading Act 1855] transferred to him by the endorsement all such
rights and liabilities, 'as if the contract contained in the bill of ladimg
had been made with him‘'. But in the case of the indorsement from the
charterer-shipper of a bill of lading differing from the charter, there iz, om
the doctrine of Lord Esher in Rodocanachqui v. Milburn. no ‘contract contained
in the bill of lading', but only a ‘mere receipt'. How, then. can the
jndorsement pass what does not exist? Does a contract spring inte existence
on the indorsement, which has no existence before?” 505/

367. 1t 1s indeed anomalous that on a given voyage, goods should be carried
for a certain time subject to one regime of cargo responsability and that
then, upon the endorsement of the bill of lading. should become subject to the
regime of the Hague Rules or the Hagque-Visby Rules as the case may be, without
notice to, and without the knowledge of, the shipowner. 1In fact circumstances
might occur, under English law, in which a voyage was completed and goods were
discharged, apparently under a regime of responsibility governed by the
charter party, and then was transformed to a regime governed by the Rules upon
the presentation of a Hague Rules bill of lading and the delivery of the goods
against it. In Brandt v. Liverpool S.N Co.. 506/ it was held that a contract
might be inferred between a shipowner and the holder of a bill who presents
it,* and who offers to pay the freight and accept delilvery, where that coffer is
accepted by the shipowner.

368. Again., as has already been seen, a similarly anomalous situation arises
where a bill of lading is issued by a shipowner to a third party shipper and
that shipper subsequently endorses the bill of lading to the charterer. The
bill of lading when issued will take effect as a contract of carriage which in
normal circumstances will be subject to the Hague Rules or the Hague-Visby
Rules. However, on endorsement by the shipper to the charterer the Hague
Rules contract will lapse and the bill of lading revert to the status of a
receipt in the hands of the charterer and consequently the goods will
thereupon be carried subject to the terms of the charter party. 507/ The same
result would follow if the bill of lading was endorsed by a third party to a
party who was regarded in law as an agent of the charterer. 508/

503/ Rodocanachi v. Milburn (1986) 18 Q.B.D. 67,73; "Northern Mo, 29", 8SF.
2a 39, 41, 1936 AMC 1296, 1298:; “"Sonya II", 151F. 24 727, 730, 1946 AMC
90, 94: President of India v. Metcalfe Shipping (1979) 2 Lloyd's Rep. 476.

504/ Leduc v. Ward (1888) 20 Q.B.D. 475, 479.

505/ Scrutton, op.cit., p.62.

506/ (1924) 1 K.B. 575.

507/ President of India v. Metcalfe Shipping, supra.

508/ Kern v. Deslands (1861) 10 C.B.(N.S.) 205 and president of India v.

Metcalfe Shipping. supra.
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369. It can be seen from what has been said above that not only does the
current disparity between the treatment of bills of lading and charter parties
result in changes in the regime of responsability for cargo in the course of a
voyage, but that identical cargo being carried on the same ship to identical
destinations can be subject to different regimes of responsability at the same
time. This will occur for instance where bills of lading are issued by a ship
under charter party to a third party shipper who subsequently endorses some
bills of lading to other third parties and some bllls of lading to the

charterers themselves or to parties who are categorised as agents of the
charterers.

370. Further potential difficulties arise where bills of lading issued by a
ship under charter are originally issued to the charterer who then endorses

the bills to a third party. Bas is pointed out in Scrutton on Charter
Parties : 509/

"Article V of the Rules (second paragraph) provides that "the provisions
of these Rules shall not be applicable to charter parties, but if bills
of lading are 1lssued in the case of a ship under a charter party, they
shall comply with the terms of those Rules." The reference appears to be
the form prescribed by Article 111, Rule 3, by which the "carrier" must
on demand lssue a bill of lading showing marks, number of packages or
pieces or gquality or weilght, and the apparent order and condition of the
goods, and to Article III, Rule 7, which deals with "“shipped" bills of
lading. Where the shipper is not the charterer, it may be that no
difficulty will arise; but where the charterer wishes to use the ship for
his own goods, it is more than doubtful whether he will be entitled to
demand the issue of a bill of lading in accordance with the provisions of
these Rules."

371. as has been explained above, the operative document between the charterer
and the shipowner remains the charter party itself, the bill of lading being
regarded as a mere receipt. There is therefore, no "contract of carriage"
between the charterer and the shipowner within the meaning of Artcle I(b} and
therefore the shipowner is not within the meaning of Article I{a) a

"carrler". Article III, Rule 3, only requires a “"carrler" to comply with the
requirements of Article III, Rule 3. If in such a case the bill of lading
issued by the shlp conforms with the terms of the charter party, there seems
to be nothing in the Rules to compel the shipowner to issue a bill of lading
in the form reguired by the Article III, Rule 3. There therefore appears to
be no sanction in such a case against the shipowner qualifying the statements
in the bill of lading as to marks, gquantity, weight or conditien in such a way
as to nullify the evidential value of the bill, even in the hands of a
subsequent endorsee who would otherwise have the beneflt of the Rules.

B. Attempts to incorporate the Rules into charter parties contractually

372. Many standard forms of charter party seek to incorporate the Hagque or
Hagque—Visby Rules, or particular provislons of the Rules, into the printed
form. In other cases it is common to seek to incorporate the Rules by the
inclusion of & so~called “Clause Paramount”. Paramount Clauses take various
forms: sometlmes the intentlon is spelt out in detail, although with varylng
clarity, but in other cases reference is merely made to "clause paramount"
without specifying what clause paramount is intended.

i

097 Op.cit.. at p.4l7.
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373. The difficulties arising from incerporation of Hague, Hague-Vlsby Rules
into charter parties by a Paramount clause are discussed at an earlier section
of this report. 510/ As has been explained, problems which arise include the
question as to what rules are incorporated into the charter party by a
paramount clause and which provisions should prevail in case of conflict
between the terms of the charter party and the provisions of the Rules as
incorporated into the charter party. These questions arose in a number of
cases including again in the very recent case of Furness Withy (Rustralia)
PTY. v. Metal Distributors (U.K) Ltd. (The "Amazonia“). 511/ The question in
this case was whether the wording of the paramount clause in the charter party
(clause 33) 512/ had the effect of incorporating into the charter all the
provisions and terms of the Australian Sea-Carriage of Goods Act 1924
including its 5.9 (which provided for the law in force at the place of
shipment, i.e. the law of South Australia and of the Commonwealth of Australia
to apply) or whether it only incorporated the Hague Rules as set out in the
schedule to the Australian Act. The English Court of Appeal declided that the
whole Australian BAct, including 5.9, was incorporated into the charter by the
paramount clause and therefore clause 34 of the charter party, which required
any dispute arising under the charter to be settled by arbitration under
English Law, was null and void. The result, as Lord Justice Dillon described
was that clause 34 of the charter party was illegal, null, veoid and of no
effect. 1Instead the charter party was governed by the law of South Australia.
as the place of shipment, and any disputes between the parties fell to be
decided by the Courts of South Australia, and not by arbitration in London or
anywhere else. 513/

374. Even where it is clear that the Paramount Clause was intended to
incorporate the Rules into the charter, it is not always clear that there was
an intention that in all respects the Rules should indeed be "paramount". 1In
one such case, Marifortuna Naviera v. Governement of Ceylon 514/ where a
paramount Clause was added to a Gencon charter as one of the additicnal
clauses in typescript, the question arose whether the Paramount Clause should
indeed be regarded as overriding one of the other typescript clauses. The
Judge observed: ]

In my judgement, it would be wrong to place too much weight on the words
"paramount” in the rubric to clause 29 in relation to the issue before
me. 1In the first place, this word is used in relation to the Hague Rules
in two rather different senses. It is sometimes used as form of
shorthand to describe a clause in a bill of lading or in a charter party
making the whole or part of the Hague Rules applicable to those
documents, but without any addition. ©On other occasions it has a wider
meaning, in that it refers not only to a clause incorporating the Hague
Rules in a bill of lading or charter party. but to one going further and
expressly providing that the provisions of the Hague Rules, where there
is any conflict with the provisions of the bill of lading or charter
party, are to prevail, or in other words be paramount."”

510/ See paras 102-112 of this report.

511/ (1990) 1 Lloyds' Rep.236.

512/ The clause 33 read: "This charter is subject to the terms and provisions
of the Australian Sea-Carriage of Goods Act 1924 ... Any clause herein
which is inconsistent with the rules and provisions of the said Act shall
be void and of no effect to the extent of such inconsisting but no
further.”

513/ Ibid. p.248.

514/ (1970) 1 Lloyd's Rep. 247-255.
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375. Likewise, in the case of Seven Seas Transportation Limited v. Pacifico
Union Marina Corporation (The "Satya Kailash")} 515/ the Court of Appeal
indicated that certain additional clauses in typescript might well override
provisions of the Unlted States Carriage of Goods by Sea Act incorporated into
the charter by a paramount clause,

376. Attempts to incorporate the Rules into charter parties by express
contractual provision give rise to uncertainty about which Rules - the Haque
or the Hague-Visby Rules - are intended to be incorporated, where the
incorporating provision refers only to "paramount clause”. 1In Nea Agrex S.A
v. Baltic shipping Co. Limited, 516/ the question was resclved without too
much difficulty by an English Court on the grounds that at the date of the
charter party the Hagque-Visby Rules had not yet been adopted by any country
and it was therefore logical to assume that the parties intended to
incorporate the Hague Rules in their original form.

377. The question today would no doubt be resolved differently by an English
Court consldering a contract governed by English law, because of the
subsequent enactment of the Hague-Vvisby Rules in the carriage of Goods by Sea
Act 1971. But as long as there are different regimes applicable to bills of
lading in force, the uncertainty inherent in the contractual incorporaticn of
the Rules into charter parties will be doubly compounded. 517/

C. The construction of charter parties into which the Rules have
been incorporated or from which the Rules have been deleted

378. Prima facie, the contractual incorporation of the Rules into a charter
party overrides conflicting provisions. 518/ But this is not necessarily
accurate as a generalization. There may be instances where the Rules do not
prevall over other terms of the charter party, because if Rules are
contractually incorporated, rather than being mandatorily incorporated,
ordinary principles of construction have to be applied. 519/

379. 1In the Satya Kallash case, the Hagque Rules in the form of the US Carriage
of goods by Sea Act 1936 were Incorporated into a NYPE time charter by the
printed clause 24, but the typed addendum to the charter contained clauses in
the nature of absolute warranties ¢f seaworthiness. In the judgement of the
Court of Appeal, 1t was suggested (although the question did not have to be
decided) that as typed additional clauses. these provisions for an absolute
warranty of seaworthiness might override section 4(1) of the United States Act
(Article 4, Rule 1 of the Hague Rules). And in another case. 520/ it was held
that the exception of "Act, neglect, or default of the master... in the
management of the ship” in Article 4., Rule 2 of the Hagque Rules, which were
contractually incorporated into the charter party by a "Paramount Clause”, did
not override & particular clause in the charter party regarding notice of
readiness and did not therefore protect the shipowner from liability for
breach of that clause, In construing a charter party into which the Hague
Rules have been contractually incorporated, the manner in which the Rules have
been incorporated - the particular words used in incorporating them and the

515/ (1984) ! Llioyd's Rep. 588.

516/ (1976} 2 Lloyd's Rep. 47.

517/ ror further discussion of the subject see "Paramount clause”, paras
of this report.

518/ Nea Aqrex S.A v. Baltic Shipping Co. Ltd., (The Aqios Lazaros) (1976)
2 Lloyd's Rep. 47; J.B. Effenson Co. v. Three Bays Corp. Ltd.. 238
F.2d4. 611, 1957 A.M.C. 16 (5th Cir. 1956).

519/ Scrutton on Charter Parties, op.cit.. p.420 and Seven Seas Transportation
v. Pacifico Union Marina Corp. (The Satya Kailash) (1984) 1 Llod's
Rep. 588.

520/ Marifortuna Naviera S.A. v. Government of Ceylon (1970} 1 Lloyd's
Rep. 247.
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words used to describe their intended effect - is also an important element.
Thus, in Adamastos Shipping v. Anglo Saxon Petrcleum (The Saxon Star) 521/ the
Paramount clause specifically provided that if any term should be repugnant to
the terms of US Carriage of Goods by Sea Act, it should be void. The Court in
Marifortuna Naviera SA v.Government of Ceylon. (supra.) drew attention to the
fact that there was no provision in the Paramount clause in that case slmilar
to the specific provision in The RAdamastos case.

380. Ancther example of the probable difference in effect of contractual
incorporation as opposed to mandatory application lies in the area of
deviation. The deviation provision of the Hague Rules may have a different
effect, depending on whether it is applicable mandatorily or contractually.

It has been suggested that under English law a deviation clause in a bill of
lading is to be construed on common law principles and that, if valid on those
principles, it is not affected by the compulsory application of Article 4,
Rule 4 of the Hague Rules 522/ But if the Hague Rules are contractually
incorporated into a charter party. then the Rules (including Article 4, Rule
4) must be read together with the other terms of the charter party as if
“fused together" 523/ with consequences which must necessarily be different.
Further, the common lawprinciples of construction of deviation clauses in
bills of lading which were developed mainly in the last century may not be apt
in the construction of the deviation provisions of a charter party

today. 524/ As has been suggested earlier in this report on the section on
deviation clauses, 525/ one is left with the conclusion that under English
law, the effect of deviation under a charter party into which the Hagque Rules
have been contractually incorporated is a matter of considerable uncertainty
upon which such modern authorities as there are provide scarcely any guildance.

381. The different effect of Hague or Hague-Visby Rules provisions when
contractually incorporated into charter parties is alsc illustrated by the
interpretation of the words "loss or damage" in the preface to Article 4, Rule
2 of the Hague Rules. As interpreted by the English Courts, the words "loss
or damage"” in their intended context have been held to mean physical or

- financial loss or damage arising in relation to the "lcading, handling,
stowage, carriage, custody. care and discharge” of goods carried under a bill
of lading to which the Rules apply. 526/ 1In other words “"loss or damage" in
Article 4 of the Rules are defined by reference to Article 2 and Article

1{b). However. in the context of a consecutive voyage charter, into which the
Hague Rules were contractually incorporated, it was held that the words "loss
or damage" covered losses of profit suffered by charterers from the reduction
in the number of voyages the ship could perform, as a result of :
unseaworthiness: Adamastos Shipplng v. Anglo Saxon Petroleum, supra. 2and in
another voyage charter case, it was held that the words covered expenses
incurred by the charterers as a result of delay caused by a collision. 527/

521/ (1958) 1 Liloyd's Rep. 73.

522/ See Scrutton on Charter Parties, op.cit., p.452, citing the judgments of
the Court of Appeal in Renton v. Palmyra (1956) 1 Q.B. 505, the questiocn
having been left open in the House of Lerds (1957) A.C. 147, 171,

523/ Nea Agrex v. Baltic Shipping Co., (1976) 2 Lloyd's Rep. 47, per Lord
Justice Shaw at p.59

524/ See Suisse Atlantique v. N.V. Rotterdamsche Kolen Centrale (1967)

A.C. 361: Photo Preoduction Ltd. v. Securicor Transport Ltd. (1980)
A.C. 827.
525/ See paras 288-301 of this report.
526/ Adamastos Shipping v. Anglo Saxon Petroleum (The Saxon Star) (1958)
1 Lloyd's Rep. 73.
527/ Marifortuna Naviera SR v. Government of Ceylon (1970) 1 Lloyd's Rep. 247,
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382. 1In the context of a time charter into which the Hague Rules were
contractually incorporated by virtue of the reference to the US Carriage of
Goods Act 1936 in clause 24 of the NYPE, the words "loss or damage® were held
to have an even wider meaning. 1In Sevens Seas Transportation v. Pacifico
Unlon Marina Corp. (The Satya Kailash), 528/ the words were held to be wide
enough to cover collision damage caused to the charterers' vessel "Satya
Kailash" by the negligent navigation of the shipowner's vessel "Ocean Amity"
during the llghtening of the "Satya Kailash". 1t was said by the Court of
Appeal, that under a charter party the shipowner is required to carry out a
wider range of contractual activities than under a bill of lading contract,
and the incorporation of the Hague Rules intc a charter party "can be
effective to give an owner the protection of the statutery immunities in
respect not merely of those matters specified in [Art.2]. but also of other
contractual actlvities performed by him under the charter". 529/

383. One may questlon whether, in these cases, the outcome of the contractual
incorporation of the Hague Rules reflected the parties' actual intention. But
whether that be so or not, it is plainly not satisfactory that a set of Rules
drafted for application to Bill of lading contracts should be applied without
suitable adaptation to charter partles, which are essentially different
contracts.

384. The contractual exclusion of the Hague Rules from a charter party may
also produce unintended results. The NYPE in which the Hagque Rules, as given
effect to in the US Carriage of Goods by Sea Act 1936, are contractually
incorporated by clause 24 of the charter is sometimes amended by the deletion
of clause 24. This is carried through into the printed form in the 1981
version (the latest version) of the NYPE (Code named "Asbatime") which
excludes clause 24 from the form so that the Hague Rules are not incorporated
into the standard form. The surprising result of this under English Law is
that the shipowners' initial obligations of seaworthiness at the commencement
of the charter are increased from those of the exercise of due diligence to
make the shlp seaworthy to absolute warranties of seaworthiness. The deletion
or exclusion of the Hague Rules also has the result that the shipowner loses
the protection of an exception of negligence which he has in the exception in
Section 4(2)(a) of the American Act (Article IV, Rule 2 (a) of the Rules)
agalnst "Act, neglect, or default of the master, mariner, pilot, or the
servants of the carrier in the navigation or in the management of the ship”.
The reason for this is that the charter party exception clause in the 1981
version (the Asbatime) which remains unchanged from the 1946 version is
insufficiently widely drawn to constitute an effective exception against
negligence under English law. $30/ 1In The Satva Kajlash case, the Court of
Appeal held that a shipowner was not protected by thls exception clause for
collision damage, caused by negligence of their master., because the clause was
not widely enough drawn to cover negligence. '

385. This example is mentioned to illustrate the polnt that contractual
adaptations of charter parties, if not considered in the light of all relevant
national laws and not subjected to the close textual analysis and criticism,
to which international mandatory legislation in the area of carriers'
responsibility for cargo has traditionally been subjected, are llable to
result in unexpected and unwanted consequences. A balance between the
interests of shipowners and charterers can also be most effectively achieved

528/ (1984) 1 Lloyd's Rep. 588.
529/ 1bid. p.596.

30/ See Seven Seas Transpertation Ltd v. Pacifico Union Marina
{The Satya Kailash) (1984) 1 Lloyd's Rep. 588.

|on (on
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in this process. Many respondents to the enguiries made by the secretariat
complained that certain standard forms of charter party. the Baltime and the
Gencon in particular, unduly favoured shipowners. An example of an attempt to
produce a satisfactory modern dry cargo time charter party in favour of
charterers 1s to be found in the "Fontime" draft of 1976. However, upon
analysis, this draft appears to go much too far in the charterers' favour, in
that it imposes upon the shipowner responsibilities for cargo and liabilitiles
to the charterer equivalent to those of an insurer and greater even than those
of a common carrier.

386. Thus, clause 9 of the “Fomtime" draft provides: "on her delivery, the
vessel to have hull machinery in class and equipment in a thoroughly efficient
state (with necessary valid inspection or other certificates), and is to be
tight, staunch, strong and in every way fit for trading - and shall remain so
for the currency of this charter". This clause appears to amount to a
continuing absolute warranty of seaworthiness throughout the whole perilod of
the charter party. And the exceptions clause of the "Fontime" (clause 26}
being in the same terms as the exceptions clause in the NYPE 1946 and 1981
{Asbatime), provides, as has been seen above, no exception against negligence
- at least under English law.

p.claims for indemnity between charterers and shipowners under charter parties

387. The problems here arise in circumstances where the responsibility for
cargo under bills of lading is governed by the Hague Rules or the Hague-Visby
Rules and the responsabilities for cargo under the charter party are not
governed by the Rules and are either less (or more) restrictive than the
Rules. Where the bill of lading is governed by English law the shipowners
will normally. although not invariably. be the party liable for loss of or
damage to cargo under bills of lading. 1In the United States and in other
jurisdictions, charterers are more often exposed to liability for bill of
lading claims. If shipowners or charterers are held liable for loss of or
damage to cargo under bills of lading which are subject to the Hague or
Hague-Visby Rules, they will obvicusly wish to clalm an indemnity from the
other party to the charter party, if under the latter contract the other party
is (as between the charterers and the shipowners) responsible for the
particular loss or damage which gave rise to the bill of lading claim.
However, the circumstances in which a right to claim indemnity is given in a
case such as this are not always clearly defined.

388. In the case of Naviera Mogor S.R v. Société Métallurgique de Normandie
(The "Mogar Marin") 531/ the English Court of Appeal reviewed the previous
authorities on the question of the right to claim indemnity but did not reach
any clear conclusion on the principles to be applied: and in particular what
were the circumstances in which an indemnity might be implied where there was
no express indemnity provision in the charter.

389. The Court did however try to summarize the effect of the authorities and
stated that: "The cases previously cited show that where the Master is
expressly required to sign the billls as presented, and where the contract
stipulates that the act is to be without prejudice to the charter, the
charterer's right to issue bills to suit his own convenience must be
constrained by the need not to make the terms of a new contract which he thus
imposes on the shipowner more burdensome than those which the owner originally
contracted to assume in exchange for the freight." But to speak of the issue

531/ (1988) 1 Lloyd's Rep. 412.
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of bills sulting the charterer's "convenience" when in most cases the Hagque
Rules or Hague-Visby Rules are compulsory applicable seems unrealistic. Aas
the Commercial Court Judge sald in the same case at first instance 532/:

“"Frequently [the bills of lading] will contain terms which are more
onerous than those in the charter party., if only because the Hagque Rules
are compulsorily applicable in the country of shipment. The Master, or
the ship's agents, will be able to ascertain what the terms are simply by
looking at the bill of lading. assuming (which I doubt) that they are not
well aware of them already. In those circumstances, it seems to me a
littie artifictal to say that a charterer commits a breach of contract
when he presents a bill of lading containing terms more onerous than the
charter party., and that the owner is entitled to damages. It makes
better sense to say that there is an implied term which obliges the
charterer to indemnify the owner."

350. But in Ben Shipping Co. (Pte.) Ltd. v. An-Bord Bainne

{The "C. Joyce")., 533/ the English Commercial Court rejected a shipowner's
¢claim for indemnity under a Gencon charter party containing the owners'
responsibility clause (clause 2), restricting the shipowners' liability For
loss or damage to goods caused by unseaworthiness teo much narrower limits than
those imposed by the Hague Rules. The parties had deleted clause 9 of the
Gencon charter providing that the Captain is to sign bills of lading "wilthout
prejudice to this charter” and substituted a clause to the effect that all
bills of lading subject to the Hague Rules were to be issued by the shipowners
who had to settle cargo claims under them for which they would not have been
liable had the bllls been governed by the responsability clauses in the
charter party. However, the Court rejected the shipowner's claim for
indemnity agianst the charterers under the charter party on the ground that
the charter party expressly provided for bills of lading to be issued subject
to a paramount clause; that this stipulation necessarily exposed the
shipowners to Hague Rules liability under the bills of ladlng and there was no
necessity (in the absence of an express term) to imply a right to an
indemnity, merely because the shipowners' responsibilities for carge under the
charter party were more restrictive than they were under the bills of lading.
It was argued in that case that such a solution made little business sense and
the charterers in the Ben Shipping case relied upon a passage in one of the
judgements of the Courts of Appeal in the early case of Moel Tryvan Steam Ship
Co. v. Kruger & Co. 534/ where it was sald:

“Up to the time of shipment, the shipowner deals with the shipper. From
the moment of shipment he wants to be in the same position as regards
carrying the gocds, whether the goods remain the property of the shipper
or whether the shipper chooses to sell them and pass the property to
someone else. That is a matter of common sense. He certainly does not
desire - no shipowner would desire - that he is to be under cne set of
obligations to the charterer, and to be under heavier obligations 1f the
charterer chooses to sell His goods. That, I should say, to use a common
expression, is not business.”

39). Another anomale which arises in claims for an indemnity under charter
parties in the circumstances described above is the effect of the time )imit
provision in Article TIII, Rule 6, of the Hague Rules. Where a ctlaim for
indemnity in respect of loss or damage 1s made under a charter party which
expressly incorporates the Hague Rules, the shipowner may under English law

7 (1387) 1 Lloyd's Rep. 456, at p.460.
533/ (1986) 2 Lloyd's Rep. 285.
/ (1907) 1 K.B. 809.




- 107 -

rely upon the one-year time limit provision of Article III, Rule 6, in cases
where the claim for indemnity is brought by the charterer. A claim for
indemnity by a charterer may arise where the charterer is a party to the bjll
of lading contract and has to meet bill of lading claims which. under the
terms of the charter, are the ultimate responsability of the shipowner.

Where, however, the claim for indemnity 1is brought by the shipowner against
the charterer {(because the shipowner is the party to the bills of lading and
has had to meet claims under them). the charterer may not under English law
rely upon the one-year time limit provision of Article III, Rule 6. 535/

The shipowner has six years to bring his claim for indemnity in such
circumstances. It was arqued by the charterer in The "Khian Zephyr" case that
the charterer should also be able to rely upon Article III, Rule 6, because
"Carrier" in Article I of the Hague Rules is defined to include the charterer
who entered into a contract of carriage with the shlpper. The English Court,
however, rejected this arqument on the grounds that where the Hague Rules are
contractually incorporated inte a charter party., there could be only one
"carrier” and that carrier must be the shipowner. The charterer could not be
the carrier under the charter party even though he might be in the position of
being a carrier under a separate bill of lading contract. United States law
differs from English law in this regard in that the one-year time limit
provision of the Hague Rules has been held not to apply tc claims for
indemnity under charter parties by either the shipowner or the charterer. 536/

Conclusion

392. As appears from the foregoing, both exclusion of the Hague Rules from
charter parties and attempts to incorporate the Rules into charter parties
contractually creates serious difficulties and uncertainties. It is suggested
that these dlfficulties and uncertainties could be resolved by the mandatory
~application to charter parties of a reqime of responsibility for cargo similar
to the Hague/Haque-Visby Rules regime, but drafted especially for application
to charter parties.

535/ Freedom General Shipping S.A v. Tokal Shipping Co. Limited
(The “Khian Zephyr") (1982) 1 Lloyd's Rep. 73.

536/ Hercules Inc. v. Stevens Shipping Co. Inc. (1983) 698 F.2d 726, 1983
AMC 1786 (5th cir.).
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Chapter VI
CONCLUSIONS AND RECOMMENDATIONS

393. More than 15 years have elapsed since the fourth session of the Working
Group on International Shipping Legislation. During this time some new
charter party forms have been introduced which are undoubtedly improvements
that tend towards the achievement of well-balanced charter partles. Other
charter party forms introduced appear to go too far in the charterers' favour,
by the imposition of much stricter liability upon the shipowners. It is,
however, dlfficult to believe that any shipowner aware of the implications
would accept such a charter party, anymore than most charterers would
willlingly accept unamended Baltime or Gencon charters.

394. According to the information obtained by the secretariat, unlike the more
modern forms, the old and outdated charter party forms are still widely used.
aAnd as has been demonstrated throughout this report, the unclear, vague and
outdated wording of these charter parties continues to give rise to most

charter party disputes, resulting, in some cases, in conflicting decisions
even within a single Jurisdicticn.

395. It is difficult to think of any other industry, apart from the shipping
industry, in which contracts are often negotiated within a matter of days, 1if
not hours, before the contracts come into effect and where so little altention
is paid in the negotiations to the wording of the contractual terms even
though potentially large sums of money may turn upon them. For understandable
commercial reasons, shipowners and charterers and their brokers concentrate on
negotiating the most commercially important elements such as rates of freight
or hire, loadlng ports or delivery areas, etc., often without giving detailed
attention to the other charter party terms. In other trades and industries
the difficulties involved in negotiating each and every term of the contract
are solved by the use of a limited number of comprehensively worded standard
form contracts. 1In the shipping industry, however, the continued use of
outdated printed forms which are also insufficiently comprehensive for today's
conditlions means that it can be said, without exaggeration., that in many
trades in the shipping industry there are no longer standard-form contracts.
In the case of dry cargo charter parties in particular, both time and voyage
charter parties, it is, according to information obtalned by the secretariat,
not uncommon to have up to 50 additional typescript clauses attached to a
printed form of charter party, with the clauses of the printed form themselves
being extensively deleted and amended. These additional clauses and the ‘
amendements to the printed forms are not all negotiated on each occation. but
are often adopted in toto from a previous charter party concluded between the
parties, sometimes with the vague qualification in negotiations "with logical
amendments”. The repeated use of series of additional clauses, with new
clauses belng grafted on and then themselves becoming repeated in subsequent
charter partles, give rise to contradictions between printed and additional
clauses and indeed contradictions between additional clauses themselves.

396. Added to the confusion and uncertainty caused by such contradictions and
by the obscurity of some of the older printed charter forms is the anomaly of
mandatory rules governing the shipowners' responsibilities for cargo being
applicable to underlying bill of lading contracts, but not applicable to the
charter parties under which such underlying bills are issued.

397. The WGISL, at its fourth session, also requested the secretariat to
provide additional data on:
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(a) whether there were charter party clauses susceptible to standardization,
harmonization, or improvement with a view to bringing about an equitable
balance of rights and obligations between the various partles;

(b) whether there were aspects of charter parties suitable for international
legislative action; and

{c) what were the possibilities of arriving at agreed definitions of basic
terms used in charter partiles.

2. Standardization., harmonization or improvement of charter party clauses

398. Any imposition of standard form charter parties on the world shipping
industry would plainly be unacceptable and undesirable. It is, however,
considered that the standardization, harmonization and improvement of charter
party clauses is not only desirable but necessary. there 1s, in particular, a
need for the rationalization of the multitude of different clauses which are
in use today covering the same core elements of charter parties in essentially
the same way. And there is also a need for improvement in the drafting of
such clauses so as to clrarify the obligations undertaken and to reduce
disputes.

399. clear and comprehensively drafted clauses are not only of lmportance to
the parties to the charter party themselves. Charter party clauses also
affect third party bill of lading holders in a number of different and
important respects, as has been indicated earlier in this report. Third
parties who have no control over the contents of a charter party, the terms of
which may impose serious obligations upon them, should be entitled to expect
that the relevant wording of both charter party bills of lading and the
charter party clauses incorporated into them define clearly their rights and
okligations.

400. 1t is suggested that a particular clause which benefits the shipowner or
"~ a particular clause which benefits the charterer is not necessarily inimicable
to the equitable balance of rights and obligations of the different parties to
a charter party, if it -does not unreasonably prejudice third parties and 1if
the benefit to the one party can be offset by an appropriate financial
adjustment in favour of the other. It is only if the benefit is not offset,
or is not scen to be offset, by an appropriate monetary adjustment that
imbalance occurs.

401. Some modern charter parties do contalin ¢lauses providing for alternative
divisions of risk or expense. But it is considered that there is much greater
scope for such alternative provisions. With the alternative obligations
clearly set out, the parties to the charter party can more easily assess the
value of each alternative division of risk or expense in terms of freight or
hire. By contrast, obscurely worded clauses make 1t more difficult to assess
risk or cost.

402. lLack of clarity in the wording of clauses has the result that a clause,
or expression in a clause, may convey one meaning to an ordinary member of the
shipping community, but may be held to have quite another meaning when
subjected to close legal analysis by lawyers, arbitrators or the Courts. One
respondent to the enquiries made by the secretariat commented: "We do not sce
Aifficulties using (the clauses of a charter party) for professicnal people
knowing precisely what is their exact meaning, according to the
interpretations of the arbitration courts.” This may be so for those
professional people in the major shipping and legal centres, but it is not
desirable that charter party forms in common use require experts to interpret
them.
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403. Ease of interpretation is not assisted by the multiplicity of charter
party forms in current use. From the studies made by the secretariat it is
apparent that many of the clauses in the numercus different trade charter
parties do not differ in their terms bhecause of different requirements of the
particular trades, nor because of a different division of risk or expense
between the shipowner and the charterer. They differ for historical reasons
only. ©Often only a few clauses in such charter parties appear to be specific
to the particular trade, and it 1is suggested that the main core clauses could
be raticnallzed wlthout loss of flexibility, provision being made for
glternative divislons of risk or expense where necessary.

404. 1t 15 also apparent from the studies carried out by the secretariat that
in the drafting of charter parties, 1t not the case that conclise wording
necessarily makes for clarity. Many of the older forms of charter party which
have glven rise to most controversy often employ too few words to provide
adequately for potentially complex circumstances. It is significant that the
detalled and usually comprehensively drafted modern tanker time charter
parties glve rise to far less dlsputes than the traditional dry cargo time
charter forms.

405. 0ld, poorly drafted charter party forms used for particular cargoes,
continue to persist in many trades and the outdated general forms of voyage
charter and dry carge time charter also persist. Aas can be seen from this
report, several of the oldest forms of charter party which have been
criticized for decades as being badly drafted., obscure and prone to dispute,
still remain in widespread use today. The international shipping industry
does not in general appear to have developed any sufficiently effective
mechanisms for discouraging the use of outdated forms nor for encouraging the
use of modern better drafted forms.

406. It is considered that the following clauses, particularly, are capable of
harmonization and/or improvement:

Arbitration Time and voyage
Bills of lading " '
Cancelling . " "
Cesser of liability Voyage
Clauses defining charter period Time
Clauses in charter party bills

of lading incorporating charter Voyage

party terms
Condition of vessel on delivery

and re-delivery ' . Time
Dangerous cargo Time and voyage
Deviation Voyadge
Freight N
General average Time and voyage
Indemnity Time and voyage
Laytime and demurrage Voyage
Lien Time and voyage
Maintenance clause Time
OEEf hire "

Payment of hire and withdrawal "
Cargo responsibility and

exception clauses Time and voyage
Safe ports and berths " "
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407. 1t is therefore recommended that after consultation with the relevant
commercial and international organizations, the UNCTAD secretariat determine
which of the above-mentioned clauses are suitable core charter party clauses.
In some cases, certain existing clauses in standard form charter parties may
be judged as suitable for use as core clauses. 1In other cases it will be
necessary, after considering the clauses at present in use, to draft new
clauses. The preparation of the draft core clauses could then be carried out,
with the assistance and close collaboration of the relevant commercial and
international organizations for submission to the WGISL.

B. Necessity for international legislative action

408. The overwhelming majority of bill of lading contracts worldwide are
governed by the Hague or Hague-Visby Rules. It is anomalous that, where cargoe
is shipped under bills of lading with an underlying charter party. a similar
mandatory regime of carrier's responsibility for cargo should not apply to
both contracts.

409. As has been explained above, at present, if the contractual
respornsibilities for cargo under a charter party differ from the Hague or
Hague-Visby Rules responsibilities for cargo under the bills of lading issued
pursuant to the charter party. the carrier’'s liabilities can change during the
voyayge depending upon whether the bills of lading are negotiated, by whom they
are negotiated and to whom. Thus, if bills of lading subject to the Rules are
issued to the charterer and the bills are not negotiated or transferred, the
regime of responsibility for cargo remains governed by the terms of the
charter party. However, if such bills of lading, or some of them, are
negotiated by the charterer to third parties, the regime of responsibility for
cargo thereupon changes to that of the Hague or Hague-Visby Rules. Then. if
bills of lading previously in the hands of third parties are transferred to
the charterer or to parties regarded legally as agents of the charterer, the
regime of responsibility for cargo carried under those bills of lading is
again governed by the charter party terms.

410. vurther, shippers of cargo may in the course of their ordinary trading
ship cargo on some occasions under liner bills of lading, subject mandatorily
to the Hague or Hague-Visby Rules, and on other occasions as charterers under
voyage charter parties to which no mandatory legislation is applicable. It is
again anomalous that carriers' responsibilities for carge should not be
consistent.

411. In many modern charter parties attempts are made to ameliorate the
inconsistencies by the insertion of clauses (often a "Paramount Clause”)
intended to make the Hague or Hague-Visby Rules contractually applicable to
the charter party as well as to bills of lading issued under 1t. As appears
from earlier sections of this report these attempts to incorporate
contractually into charter parties a set of Rules designed to apply
mandatorily to bill of lading contracts gives rise to both uncertainty and
dispute. For example:

(1) 1t may be unclear whether the incorporating clause is, in law., effective

to incorporate the Hague or Hague-Visby Rules into the charter party at all;

and if it is in principle effective, which Rules are applicable and which are
not.

{2) It may be unclear whether particular provisions of the Hagque or
Hague- Visby Rules have the same meaning in the contractual context of a
charter party as they have in the context of a bill of lading.
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{(3) Puestions may arise, depending on the manner of incorporation, whether in
the context of the charter party. the Rules are indeed "Paramcunt" or whether
in certain respects the Rules are overridden by other clauses of the charter

party.

(4) Disparitles in the regimes of responsibility for cargo between bills of
lading and charter parties and between head and sub-charters give rise to
uncertainties and disputes as to rights of indemnity between shipowners and
charterers in respect of cargo ¢laims.

(5) UDifferent natlional laws may provide different answers to all such
questions.

As also appears from earlier sections of this report, modern updated versions
of standard form charter parties and newly drafted charter party forms have
not successfully solved these problems.

412. Many developed country respondents to the UNCTAD secretariat's enquiries
expressed strong views that the application of mandatory legislation to
charter parties would eliminate the essential flexibility inherent in a system
which allows the parties complete freedom to make the contract they want. But
with mandatory legislation covering similar ground to the matters covered by
the Hague and Hague-Visby Rules. the parties to a charter party would still be
left free to negotlate the speclal terms they required for their particular
charter. Further, even in the absence of mandatory international legislation,
national laws do not leave the parties to a charter party completely free to
determine their own contract. Thus, wide deviation clauses are struck down or
construed narrowly, warranties are implied 1n regard to seaworthiness and
other matters, rules are developed to limit the scope of exceptions clauses,
and standards of reasonableness are introduced where they may not have been
intended. And in all such respects, the Courts of one country may adopt
wholely different appreaches to the Courts of another country. Although
charter party contracts are not contracts of adhesion in the same way &s are
most bill of lading contracts, many of the arguments which justify the
mandatory application of the Hague Rules or Hague-Visby Rules to bills of
lading apply t¢ charter parties; in particular, those pertaining te greater
certainty, qreater clarity and greater uniformity.

413. 1t has alsc been pointed out, as an arqument against mandatory
legislation, that the great majority of charter parties today incorporate the
Hague or Hague-Visby Rules either by express reference in the printed forms or
by inclusion in typescript addenda. Even if this is an argument against
mandatory legislation - and it might be sald that it points the other way -
the contractual incorporation into charter parties of Rules designed for
application to bills of lading not only creates legal difficulties in the
relationship between charter parties and bills of lading issued under them
(matters which have been dealt with above), but alsc in the interpretation of
the charter parties themselves,

414. 1t is, therefore. considered that in order, effectively, Lo carry through
into charter parties a similar scheme of responsibility for cargo to that in
the Hague or Hague-Visby Rules, a set of "tailor-made” rules mandatorily
applicable to charter parties is required.

415. 1n principle the similar standards of responsability as are applied
mandatorally to hills of lading under the Hague and Hague-Vishy Rules should
he appllied mandatorally to charter parties. That is to say Rules should be
formulated, with specific reference to charter parties, to cover the following
main areas of responsiblity:
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Seaworthiness

Care of carqo

Obligaticns in regard to bills of lading Jssued under charter parties
Limitation of actions

Rights and immunities of the shipowner

Deviation

Limitation of 1iability

Dangerous cargo

416. It is, however, proposed that the secretarlat carry out further studies
and inquiries in order to determine:

(1) the impact of such mandatory Rules if applied to voyage charter
parties alone or if applied to both voyage and time charter
parties;

{(2) the impact of such mandatory Rules if applied only to the
operations referred to in Article I1II of the Hague Rules, or if
applied to all voyages and all operations under a charter party.

417. Thereafter, the secretariat would report further to the Working Group
with recommendations as to the exact scope of the mandatory legislation to be
applied to charter parties

C. Definitions of basic terms used in charter parties

418. The Executive Council of the Comité Maritime International (CMI) in
September 1976 resolved to ascertain whether it would be possible to reduce
disputes under charter parties by drafting definitions of commonly used

terns. It was agreed that the ideal would be to have definitions covering all
aspects of charter parties, but it was resolved that laytime should be the
first subject for consideration. A working group under the auspices of the
CMI, BIMCO (The Raltic and International Maritime Council) and GCBS (The
General Council of British Shipping) was set up. & draft set of laytime
definitions was considered at a plenary meeting of the CMI in 1977 after which
an international working group was set up, including representatives of FONASBA
(The Federation of National Assoclations of Ship Brokers and Rgents).
Ditimately, a final set of definitions wunder the title of "Charter Party
Laytime Definitions 1980" was issued jointly by BIMCO, CMI, FONASBA and GCBS
in December 1980, The definitions are intended for contractual incorporation
inte charter parties, and the preamble to the definitions reads

"The definitions which follow (except such as are expressly excluded by
the deletion or otherwise) shall apply to words and phrases used in the
charter party, save only to the extent that any definition or part
thereof is inconsistent with any other express provision of the charter
party. Words used in these definitions shall themselves be construed in
accordance with any definition given to them therein. Words or phrases
which are merely variations or alternative forms of words of phrases
herein defined are to be construed in accordance with the definition,
(e.g, "Notification of Vessel's Readiness." "Notice of Readiness").”

419. The definitions are therefore not "paramount”. So far as the secretariat
is aware, nelther the above-mentioned organizations nor any other national or
international organization have produced agrced definitions of other terms
used in charter parties, One reason for this may be that, according to
enquiries made by the secrerariat, the "Charter Party Layfime Definitions
1980" are not in practice used by charterers and shipowners to any slgnificant
extent., Furthermore, the organizations concerned with the issue and
amendment of standard charter forms have not chosen to include the agreed
definitions in any standard-form charter parties issued by them.
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420. Definitions of certain charter party terms would obviously assist in
reducing disputes. But plainly that aim will only be achieved if agreed
definitions are actually incorporated by the parties into their contracts. It
is proposed that the most effective encouragement of the use of definitions
would be the Inclusion of the agreed definitions in the printed forms of
charter parties. The inclusion of the definitions in the printed forms would
not prevent the partles deleting the definitions from the printed forms if
they positlively cbjected to them in their particular contract.

421. Accordingly, 1t is proposed that the drafting of agreed definitions of
charter party terms should be considered in conjunction with the drafting of
charter party clauses referred to under A. above.

422, The terms in charter parties considered most suitable for agreed
definitions (apart from laytime and demurrage} are those used in :

exception clauses

Jien clauses

clauses relating to loading stowage and discharging of cargo
clauses relating to payment of freight and hire

cff-hire clauses

clauses defining the period of time charters.

423. It is. therefore, suggested to determine., after consultation with the
relevant organizations, which charter party terms are suitable for inclusion
in agreed charter party definitions. Thereafter, draft definitions may be
prepared, with the assistance of those organizations, for consideration of the
WGISL.

424, Subsequently, further studies would be carried out by the UNCTAD
secretariat to detarmine the best means of encouraging the widest use of the
core charter party clauses and agreed definitions and to take such further
action as appears necessary in this regard.
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13. Presant pesition
14. Feriod of hire {CI. ¥) 15. Port of delivery (CI. 1)
i1€. Time of delivery (CI. 1)
17. (8) Trade lImits (Cl. 2}
{b) Cargo exciusions specially agreed
18. Bunkers on re-delivery {state min, snd max. guantily) (Cl. 5)
19. Charter hire (Cl. §) . 20. Hire paymen! (stale currency, methood and place of paymeni: aiso
beneliciary and bank account) {Cl. B)
21. Piace or range of re-deiivery {CI. 7) - R 22 War (gnly 10 be filled in il Section (G agreed) {Cl. 21)
23, Canceliing aate (CL 22} 24, Piace of arbifration (only to be filled in I} place other than London
agreed) (Cl. 23)
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26. Numbers of addilicnal clBUSeE COVEring special provisions, il agreed

It is mutuaily sgreed that this Contract shalf be performed subject 1o the conditions contained in this Charter which shall include Part | as
well as Part {i. In the event of & conflict of condilions, the provisions ol Part | shall preveil over those of Part 1l 1o the exteni of such conflict.

Signature [Owners) Signature (Charlerers;

Copyrighl, published by The Ballic

and Infernatignal Maritime
Conference, Copenhagen

Printed 8nd sold by S Straker & Sons Ltz 47-51 Gt SuHolk Streel London. SE1
by authority of Tne Baltic and International Maritime Conference, Copenhagen
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*“BALTIME 1938" Uniform Time-Charter {Box Layout 1974)

1t'is agresd betwesn the party mentioned in Box 3
as Owners ol ihe Vessel samed in Box 5 af tue
gross/nel Regisier tonnage incicaled in Sox 6.
classad as swaied in 80x 7 and of inaicaled horse
power as slated m Box 8 carrying about the
number of lons deadwerghl indiczled in Box § on
Beard af Trade summer fre¢board inciusive ol bun-
kers. slores, pravisicns and hoiler water, having as
per builder's plan a cubic-leet grain;bale capacity
as stated in Box 13, exglusive of permznenti bun-
s, which coniain abod* the number ¢l tons
slaled n Bex 1'. ang fuliy loaded copable of
sleaming aboul the number ol Wnois indicaled in
Beox 12 18 good westher and smogth waler on a
consumpuan af abcout the numbar of tans best
Welsh coal or oil-fuel stated in Box 12, now in
positicn as stated in Box 13 and the palty men-
tioned as Charterers 1n Box 4, as loliows

LR RN FRRESRTL T T F IR

Period.Porl of Dalivary, Time of Dslivery 19
The Owners let, and ibe Charterers hire the Ves-
sef for a periad af the number of ca'endar months 21
indicated in Box 14 from the tme (noi a Sunday 27
or & legal Holiday uniess {aken over) the Vessel 23
is delivered and plated at the caposat of the 24

Charterers belween 8 a.m, and & p.m., or between 25
8 am. and 2 p.m. il an Saturday, at the port 26
stated in Hox 15 in such available barth whare 27
ahe can safeiﬁ lie mlways afloat, as iha Chartere:s 28
may direct, she berng in every way litte¢ tor or- 28
dinary cergo senice. . 30
The Vessel 1o be delivered ar the time indicata¢ 31
in Box 6. 32
Trude 33
The Vessaf to be employed in lawfu! trades fer 34
the carriage of iawful merchancise onaly betwesn 35
good Bng sale parts or places wherg she can 3§
anfely lis Always altoat within the bhmits states n 37
Box 17, 38
No hve stock ner injuricus, inflammabie o¢ dan- ::g

gerous gocds (such as acigs, explosives. calcium
carbide, iefro silicon. naphlha, motor spirit. lar, 4%
or any of their products) to be ghipped.

Ownera to Provide 43
The Owners to provide and pay for all provisions 44
and wages, for insurance ol 1he Vessel, lor all 45
deck and engine-rcom stores and maintain her in 46
a thoraughiy elficient state in hull and machinery 47
during sarvica, 48
The Qwners toc provide one winchman par hatch. 49
It further winchmen are required. or if ihe steve- 50

dores refuse or are nat permitted 1o work with 5°¢

the Craw, the Charterers to provige and pay 52
qualified shore-winchmen. B3
Cherierera {0 Frovide 54
The Charterers 1o provida and pay for all coals, 55
tncluding gallay coel, oil-fuel, water for boilers, 56

port charges, pilctages (whather compuisory or 57
natl, cdmal sieersmen, boatage. lights, lug-assist- 58
ance, consular charges (except Ihose perlaining
te ihe Mastar, Oflicers and Crew), canal, docx and
alher dues anc chargss, inciuging any foreign &1
Eunaral munitipality or s1ale taxes, also all dock,
arbour and tonnzze dues at the ports of de-
livary mnd re-delivery (unless incurred through
cargo casried befora delivery or after re-delivery},
agancies, commissions, 8!sc {o arrange and pay
fer Ioading, trimming, stowing [inciuding dunnage
and shifting baards, satepling any aiready an
board), unieading, weighing, tallying snc delivery
of cargoes, survays on hatches, meals supplied io
officials and men in lheir service and all other 71
charges and expenses whalsoever including de- 72
tantion &nd expenses through quarzntine (irclud- 73
ing cosi of jumigation and disinfection).

All ropes, slings end special runners actually
used for Jeading and discharging and any spezial
gear, including special rapes, hawsers and chains
required by the custom of the port tor mooing
to be fer the Charterars’ account, Tha Vessel 1o
be fitled with winches, derricks, whesls and ar-
dinary runners capabie of handiing Lits up toc 2 8!
tans.

Bunksrs 83
Tha Charterers st port of delivary and ihe Cw-
ners Bt port of re-delivery to take over and pay
for all coel or oil-fugl remaining in the Vassei's
bunkers at current price at the respeclive poris.
The Vessel to be re-defiverad with not less than
the number of tong and no1 exceeding the num-
ber of tons of coal or oil-luel in the Vessel's
bunkers siated in Box 18, 9%

Hire

The Chertarers Lo pay as hire the rate statad in
Box 19 per 30 days, commencing in SECOrdance
with Clause 71 unti! her ra-delivery to the Owners,
Payment

Payment of hire to be made in cash, ir the cur- 37
rency staled in Box 20, withoul discount, every B8
30 days, in advance, and in the manner prescribed 989
in Box 20. 1

In default of payment the Owness lo have the 101
rifght of withdrawing 1he Vessel from the secrvice 102
of the Charterers, without noling any protest and 103
without interference by any court or any other 104
formality whatscever and withaul prejudice to

any claim the Qwners may atherwise have on the 106
Charierars under the Charter. 07
Re-delivary 108

The Vessel to be re-delivered on the expiration 109
af the Charler in the same good order as when 1
delivered toc the Charterers (lair wear and tesr 1
exceptsd} at an ice-free port in the Charlerers’ 1
Qplion at the place or within the range siated in 1
Box 21, belween 3 am. and 6 pm, ond § am. 1
and 2 p.m, on Salurday, but the day of re-galivery 1
shall nol be a Sunday or legal Holiday, 1
Netice 1
The Charterers to give the Owners not less |han 1
ien days’ notice at which peor ang on about 1
which Cay the Vessel will be re-gelivered. 1
Shoulg the Vessel be ordered on a voyage by 1
which the Charler period will be exceeged the 1
Charterers 1o have the use of the Vess2l to 1
enable them to complete the voyage. provided it
tould be reasonably calculaled that the voyate
would atlow re-delivery abaut the fime tixed lor
the lermination of the Charter, but for any ime
exceeding lhe lermination dale th: Charterers 1o
pay the market rale if higher than the rale shpu- 123
lated hersin, 130
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13

. Loss of Vassel

PART Il
Cargo Spacse 131
The whate reacn and burthen of the Vessel in- 132
cluding lawlyr deck-capacity o be st the Char- 133
tarérs’ gisposal. reserving proper and sulficienl 334
space for the Vessel's Master, Officers, Crew, 135
taci'z, app: furniture, provisgions and sicres. 138
Master 137

Tha Masier to prosesule all voyages with the ul- 133
most despatch gnd to render cuslomary assisi- 139
ance switn the Vessel's Craw. The Master w be 1
uncer the grders of the Charleiers as regards
«inployment. agency. or other arrangemanls. The
Charterers te tndemnify the QOwners against all
conseguences or liathligs ansing from the Ma-
sler. Oflicers or Agenls signing Bilis o Lading
or o.her documenis ar plherwise comptying with
such orders, as well as lrom any irregulasity in
the Vessel's papers or for overcarrying goods.
The Owners not 1o be responsible lor shorage,
mixture, marks, nar for number of pieces or
packages. nor far damape tc or claims on carge
caused by bad slowaqe or olherwise. 162
1 the Gharterers have reason fo be dissatisiied 153
with the conduct of the Masler, Othcers, or En- 154
atneers, the Owners. on recewing particuvlars aof 155
ithe complaint, premplly to investigate the maiter, 156

and, i aecessary pnd practicable, 1o make a 57
change in thg apdeiniments. 158
. Dirscilons ang Logs 15

3
The Charterers to furnish the Master with ali in- 160
structions and galling diractions and the Master 161
and Engingar to kesp full end correct logs ac- 162
cessible ty the Charterers or their Agents. 163

Suspension of Hire sic, 164
(A) In the event of ¢rydecking or other necsssary 165
measures tc maintain 1he elhiciency o! the Ves- 166
$6i, daliciency of men or Qwners' slores, breaw- 167
down of macknery, domrage ta hull or other ac- 168
cident, either hindering or preveniing the werk- 169
ing of the Vessel and continuing for more than 170
twentviour conseculive hours, ho hire to be pard 11
in respect of any time lost thereby during the
periot in which the Vessel is uneble {0 periorm
the service immediately required, Any hire paigd 1
in advance to be adjusted Bccordingly. 1
{By In tha aveni of the Vessal being driven into
part or 16 aAchorags through stress o! weather,
trading lo shaliow harbours or to rivers or porls
wilh bars or sultering an accidemt ta her carga, 179
any detgntion of the Yessel and:ar expanses re- 180
2ulting from such detention to be for the Char- 183
ferars” accouni even if such detestion and.or ex- 182
panses, or the cause by reason of which aither 183
is incurrgd, be due o, or be conlributed to 184
by, the nagligence of tha Owners’ servants, 185

Cloaning Bollers 186
Cleaning ol boilers whenever possible 1o be done 187
during service, but if impossible the Charterars 188
lo give the Owners necessary time {fo- cleaning. 189
Should the Vessel be delained teyond 48 hours 190
hire 10 cease until sgain ready. 181
Resp Ity snd E 192
The Ownars egaty 1o be responsible for detay in 193
delivery ol the Vessel or for deley during the 194
currency ol ths Charter and far loss or damage 195
to goods cnhoard. if such delay or loss has been 196
caused Dy want ol due ditigence on the parn af 197
the Owners or their Manager in making ihe Ves- 198
sel seaworthy and fited for the voyage or any 198
other personal act of omission or delaull ol the 200
Owners or their Manager. The Owners nol 1o be 201
responsibile in any olher case nar for damage or 202
delay whatscever and howsoever caused even if 203
caused by the neglect or defaull of their ser- 204
vanls. The Owners not to be liable 1or Jass- or 205
damage arising or reswlting from  strikes, lock- 206
auts ar stoppage of resiraini of fabour Jinciuding 207
tha Master. Cflicers or Grew) whether partial or 208
eneral. 20
ne Charferers to be responsible far less or gam- 210
age caused lo the Vessel or to the Owners by 21!
%oods being inaded contrary to the ferms of the 212
harter or by improper or caretess bunkering or 213
foading, stowing or discharging ol goods or any 214
olher improper or negligent act on their part or 215
thal ot iheir servants, Z16

Advances 217
The Charterers or their Agents 1o advance to the 218
Master, i required, recassary funds for crdinary 219
disbursements 1or the Vessel's azcount at any 220

port charging only inlerest at & per cent. p. a., 221
such agvances 1o be deductec trom hire. 222
Excluded Ports 223
The Vessel nat 1o be ordersd lo nor bound lo 228

enter: @) any piace where fever or epidamics are 225
prevalent or toc which the Master, Olhcers and 276
Crew by iaw are nat bound te follow ihe Vessel 227
ice 228
b1 any ice-bound place or any place where lighls, 225
lightships, marks and buoys are ar are likely to 230
be withdrawn by reason of ice an ihs Vessel's 231
arrival or where there is risk that ordinarily the 232
Vesse! will not be able on account ol ice to 233
reach the plzce or to get aut afier having com. 234
pleted laading or discharging, The Vessel not to 235
be obliged to force ice. If on actount of ice the 236
Master considers i dangerous to remain at ihe 237
loading ar discharging place for fear aof the Ves- 238
sel being irozen in and,cr damaged, he has 239
liberty to saif 0 & tonvenient open place and 240
Bwail the Charlerers’ fresh instructions. 241
Unforeseen detenticn through any of above cau- 242
ses 1o be for the Charierers' account, 243

244
Shouid the Vessel be last or missing, hire to 245
cease from the date when she was I=sl. If the 246
cate of Joss cannot be ascertained hall hire to 247
be paid irom the dale the Vessel was last re- 248
parted until (he calculatgd date of arnva! ai the 248
destinat:on. Any hire paid in advance 1o be ad- 250
justed accordingly. 51

. Overlime 252

The Vessel to work day and nighl if required. 253
The Charterers to refund thz Ownars their oyt- 254
fays for all overlime paid to Oflicers ang Crew 255
according 1o the hours and rales stated in the 256
Vessel § articles. 257

1.

2%

21

4,

, Salvzge

Ltan Z5E
The Qwnets to rave a lien upon all cargoes angd 283
sub-freights Gelonging to the Time-Charterers ana
any il of Lading frerght for all claims undér 261
this Charter, and Ihe Chanserers 1o have a hen 262
on the Vessel for ali mongys paid 1n advance 263
and notl earned. 2ua

255
256
267
268

ra
@

All salvage and assisiance to ather vessels lo be
for Ine Qwners' and the Charierers’ asgual beneht
afier deducling the Maslers and Crew's propor-
lion and ail legal and otrer expenses including 269
hire paid under the chartar tor hime lost in the 230
salvage, also fepairs of damage and coa! or oil- 271
fuel consumed. The Charteress 1o be bound by 272
&l mpasures {aken by the Owners in order to 273
secure payment of salvage and to lix ils amount. 274

Sublet

The Charterers to have the option ol asublelting 276
the Vessael giving due nolice to the Owners. but 277
the original Chanerars siways to remain respon- 278
Eible to the Owners lor dus performance of the 278
narter,

War 281
{A) The Vessel unless iha consent of the Owners 282
be lirst cbtained not to be ordered nor continue 283
1o any piece or on any voyage nor be used on 284
any sarvice which witt bring her within "a zane 285
which is gangerous Bs the resutl o' any aclual 2B6
ar threatened act of war, war hostifities, warlike 287
opaerations, acts ¢l piracy or of hoslility ar ma- 288
licious damage against this or any other vessel 289
or ils ¢argo by any person, body or S!ate whal- 290
soaver, ravolution. civil war, civil commation ar 281
the operation of inlernational law, nor be ex- 292
posed in any way lo any risks or penaltigs whatsa- 233
ever conseguent upon the imposilion af Sanc. 284
tions. nor cafry eny poods that may in z2ny way 295
expose her to any risks of seizure, capiure, pe- 296
nalties or any other inlerterence of any Wind 297
whaisoever by the belligerent or fighting pawers 298
or parlies or by any Government or Ruler. 9%

(81 Should the Vesssl approach or be drough’ or 300
crderad within such 2one, or be exposed in any 303
way o the said rigsks, (1) the Owners to be en- 302
litked from time to ime lo insure their inlerests 303
in the Vessel and.or hire agains! any ¢t the risks 304
likely 1o be involved thereby o stk terms as 305
they eshall think Hi, the Charierers to make a rg- 306
und to the Owners af the prerium on demand: 307
and (Z) notwithstanding (he terms of Clause 11 308
hire lo be pata jor all tme tos! including any 309
jost awing to loss ol or iniury 1o 1be Master, 310
Othicers, or Craw or {o the action of the Crew in 311
relusing w proceed ta such zone or tg be ex- 312
posed 1o such risks.

(C} In the event of ihe wages of the Masler, OJ- 314
ficers and ar Crew or |he cos! ol provisions and, 315
or stores tor oeck and or eng:ne roam anc or 316
insurance premiums being ancressed by reasan 337
of or during the existence of any of the maters 348
mentioned 1n section (A) the ameount of any in- 339
crease to be added to the hire and paic by the 320
Charterers on preduction ol the Dwners” account 321
tharetor. sueh actounl being rendered monthly 322

{01 The Vessel 1o have liberty 1o comply with 323
any orgers of direclians as to departure. arr:val, 324
routes, ports of catl, stoppages. destinalion. de- 325
livery or 1n any other wise whatsoever giver by 3126
the Govetrnment of the nation under whose liag 327
the Vessel sails ar any plher Government or wny 278
persen (or bady] aching o purpériing to acl with 329
the aulhority of sucn Gevernment or by any com- 230
mitiee or persan having under the lerms of the 231
war risks ihsurance on the Vessel the right to 332
give any such arders or directions, 333
(Ey In the event of the palion under whese flag 334
the Vessel sails becoming invoived in war, ho- 335
stilities. warlike operalions, revolution, or civil 336
commation, boih the Qwners and the Charterers 337
may cance! 1he Charter and. uniess otherwise 318
agreed, the Vassel to be re-delivared to the Ow- 339
ners 8t the port of destinauon or, if prevented 340
through the pravisions ol seztion (A} trom reach- 341
ing cr entering il. then at & near ppen and sate 342
port at the Owners' option, efler disgharge ol any 343
carge on board. 344
(Fi If in compliance wilh the provisions of thig 345
ctlause anything is done or is nal dane, such no! 148
1o be geemed a deviation. 3

Sestion {C) is optionai and should be congidered 348
deleted unless agreed according 1o Box 22. 348

Caneslling ’ 350
Shoulg 1he Vessel not be delivared by the date 351
indicated in Box 23. the Charlerers 10 have the 352
optien of tancelling ) 353
It the Vessel connot be gelivered by the canzel- 354
ling date, the Cnarterers. il required, to oeciare 355
within 4B heurs after receiving nolice ihereot 356
whether they cancel or will take delivery ol the 357
Vessel. 358

. Arbltratien

353
Any dispule atising under the Charler tc be re- 360
ferred to srbitration in Londen {or such opther 361
place as may be agreed according lo Box 24) 362
one Arbitrator to be nominated by ihe Owners 363
and the other by the Charlerers, and in case the 36<
Arbinalors‘ shall net agree then io the decision 365
ol an Umpire to be appoinied by them. the award 356
of tha Arbitrators ar the Umpire 10 be final and 357
binding upon both parties. 368

Genersl Average 369
Generzl Average tc be settled according to York' 370
Antwerp HAules, 1974, Hire nol to contribute to 371
General Avarage. 312

Commission 373
The Owners |0 pay a commissior at Ihe ra'e 374
stzled in Box 25 o Ihe parly. mennaned m Box 375
25 on any kire paid under {he Charter, bul in no 376
case less tnan 15 necessary o cover the actual 377
expenses of the Brokers ancd 2 reasonabie ee 278
tor their werk, If the fu't hire is nol paid owing 37§
to breach of Charter by either of the parires the 380
party liable therelor to indemnify the Brokers 381
against their {0ss of cammssicn. 3

Should the parties Bgree to cancel the Charter, 383
the Owners to indemnify the Brokers against any 384
loss of cammission bul in suchk case the gom- 385
mission not 10 exceed the brokerage on one 386
year's hire. 3E7
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The Tharter

GOVERNMENT FORM
Approved by the New York Produce Exchange
November 6th, 1313—Amended October 201l 1921; August 6th, 1931; QOetober 3rd. 1946

This @ljarter JTurty, made snd concluded in....... SUTTOTET O
Between..............
Ownermof thagood. . ..., .. iiiininiaannn,.s 1 Steamship & U

Motorship
[ 1 P, pemiaan tong grass register, and......... e tons net register, baving engines of.............. P indicated horee power
and with hull, machinery and equipment ju & thoroughly efficient state, and clamsed............ feeremaea e eritriasanaa. R
B e, of about...... e e cubic feet bale capacity, and sbout......... e e tons of 2240 lbs.
deadweight caparity {cargn and bunkerw, including fresh water and stores not exceeding one and one-ball percent of ship's deadweight capacity,
allowiog a minimum o! ffty tens) oo & dralt of..........fect..,....... inches on,,,..... ..Summer [reeboard, inclusive of permanent bunkers,
which are of the capacity of ahout........ Ve P vescireesa-.-tons of fuel, and capable of steaming, fully laden, under good weather

..tons of best Welsh corl—best grada fuel ail—besl grade Dicsel i),

conditions sbout.,

....... .. within below mentioned trading limits.
Charter, but Charterers remeining responsible lor

the Charlerers may direct, I such doek, whar! or piace be not avuilable time to count as provided [or in clavse No. . Vessel on her delivery to be
ready to receive cargo with clean-awept holds and tight, staunch, strong and in every way fitted [or the service, having water ballust, winches and
donkey boiler with suflicient steam power, or il not equipped with donkey hoiler, then ather power suflicient to run all the winches at one and the same
time (and with full complement ol officers, seamen, engineers and firemen for 8 vessel of her tonnage), to be employed, in earrying lawlul merchan-

dise, including petroletm or ile produets, in proper containees, exeluding. .. oot e e e e .
(vessel is not 1o be employed in the carriage of Live Stock, but Charterers are to bave the privilege of shipping a small number on deck at their risk,
all necessaTy fittings and other requirements te be for account of Charterers), in such lawlul trades, between sale port and/or ports in Dritish North
Amprica, and/or United States of America, and/or West landies, abdjfor Central America, wod/jor Caribbean Sea, and/or Guli af Mexico, and/or

Mezxico, and/ot South Arreriea. ., ......... By . and for Turepe
and/or Africa, and/or Asia, snid/or A lia, and/er Taamania, aod/or New Zealand, but exeiuding Magdalena River, IRiver St. Lawrence between

QOectober 3ist and May 15th, Hudson Ba;- ':nd all upsafe poris; elso excluding, when out of sesson, White Sea, Black Sca and the Daltic,

a3 the Charterers or their Apents shall direct, oo the following tonditiona: . . .
. That the Owners shall provide and pay for all provisions, wapes and consular shipping and discharging fees of the Crew; shal] pay lor the

insurance of the vessel, also {or all the cabin, deck, engine-room and alher necessary BloTes, including boiler water and maintain ber class and keep
the vessel in & thoroughly efficient state in hull, machinery and equipment for ond during the service.

2, That the Charlerers shall provite and pay for all the [uel except o3 olberwise agreed, Port Charges, Pilotages, Apencies, Commissions,
Conaular Chargea (excepl lhuse pertaining to the Crew), sand sll other usual eapenses except those befure stated, but when the vessel puts inte
a pott {or eauses {or whicll vessel is responsible, then all such chorges incurred sholl be pail by the Uwners.  Fumigalioos ordered beeavse of
iliness of the crew to be for Owners uccount. Fumipations ordereil hetause ol earpoes earried or porls visited while vessel is employed under this
chnrter 10 be for Charterers aceount. Al ollier Tumigations Lo be lor Charterers account alter vessel has been on charter for a conlinuous period
of six monihs or more.

Charterers ure to provide necessary dunnape and shifling boards, alse ony extra fitlings requisite [or A special trade or unusual eargo, but
Owners to allow themn the pse of any dunnage and shilting boards aiready aboard vesael. Churlerera t3 hare the privilege ol vsing shifting boards

for dunnage, they making good any damage thereto, .
3. That the Charterers, at the port’ of delivery, and the Owzers, at the port of re<delivery, shall take over and pay for all fuel remaining en

board the vesse! ab the eurrent prices in the respective ports. the vesse! to be delivered with not leas than,................ tore and oot more than
e ,.tons and to be re-delivered with not lesd than.............. tons and mot more thab.............. tons,
4. That the Charterers shall pay for the use and hire of the said Vessel 8t the rate of . ... .. i i i e

............................... Tnited States Currency per ton on vessel's totol deadweight cartying capacity, including bunkers and

atores, -on, e summer Frecboard, per Calendar Bfonth, commencitig oo and [rom the day of her delivery, a= aloresaid, and st

snd after the sume rtate Lor any part of & month; bire to continue uetil the hour of the day of ber re-delivery in like good order snd conditivn, ordinary
wear and lear excepled, to the Owners (unless lost) at................ et riiaiaasaen Cirirrearas i e b e e
unless ‘ptherwise mutually agreed. Charterers are to give Owners not less thao.............. days

notice of veasels expecled date of re-delivery, and probable port. . N )
Payroent of said bire to be made in Néw York in cash in United States Currency, semi-moxnthly in advance, and for the last half month or

part of snme the approzimate amount of hire, and should eame not cover the actual time, hire is to be paid for the balance day by day, ss {t becomes
doe, if 8o required by Owners, unless bank guarantee or deposit is tade by the Clarterers, otherwise fniling the punctusl and regular payment of the
bire, ar bank gpuarantee, ar pn eny breach of this Charter Party, the Owners sball be pt liberty to withdraw the vessel from the service ol Lhe Char-
terera, without prejudice to any claim they {the Owners) may otherwise bave on the Charterers. Time te count from 7 a.m, on the workinp dey
following that og which writlen nolice of readiness hes been given to Charterers or their Apents before 4 p.m., but il renuired by Charterers, they
to have the privilege of using vessel at opee, such time used to coupt as hire, .

Cash for vessel's ordinary disbursements st any port may be advanced as required by the Captain, by tbe Charterers or their Agents, subject
toe 24 % gommissiuu and such sdvances shall be Jeducted from the hire. The Charterers, however, sbuall in po way be responsible for the appiication
ol such advances.

6. That the cargo or cargoes be laden and/or discharped in any dock or st any wbarl er place that Charterers or their Agents mny
ditect, provided the wvessel ean salely lie atways afloat at any time of Lide, except &t auch pleces where it 13 customary lor gimilar size vessels to palply

i nd.

fie nxﬂ??lf That the whole yeach of the Vessel's Hold, Decks. and ozal placea of loading (pot more than she can reasonably atow snd carry), alse
accommodatjons for Supercargo, i carried, sball be at the Charterers' disposal, reserving only proper and sufficient apace [or Ship's officers, crew,
tackle, apparel, furnilure, provisions, stores and fuel. Charterers bave the privilege of passengers as far as accommodations allew, Charterers
Pnying Owners. . .......- per day per passenger for accommopdaticns and meals. However, it i= agreed that in case any fines or exlra expenses are
ioturred in the eonsequence of the carnage of passengers, Chartorers are to bear such risk and expens=. i .

8. That the Captain shall prosecute his voyapes with the utmost despatek, and shall render nll customary assistence with ship’s crew and
hoats. The Caplain (althougl appoirted by the Owners), shall be under the onlers and directions of the Charterers ns regarda employinent and
spency; and Charlerers are to toad, stow, ani trim_Lhe eargo at Lheir expense under the supervision of the Captuin, who is to sign Wills of Lading for
catge 8a presented. in conformity with Male's or Tally Clerk’s reeeipts, . .

o, “That if the Charterers shall have reason to be dissatisfied with the conduet of the Caplain, Officers, or Ergineers, the Owners sball on
receiving particulars of the complaint, investigate the sare, nmd. if peeessory, make o change in the appointmerts.

10, That Uhe Charterers shall have permission to appaint a Supereargo, who shall pecompany the vesacl pnd sce thal vnvapes are prosecuted
with the wimost despateh. He is te be furnished with free avcamniadation, and same {are g3 provided (or Captain's table, Charterers paying nt the
rale of §1.00 per duy. Owners ta victuzl Pilats and Custorns Ofhicers, and also, when authorized by Charterers or their Agents, to victual Taliy
Cierks, Stevedore's Ioreman, ete, Chartercrs paving st the current rale per meal, for nll such virtualling, ) )

11. ‘That the Charlerers sball furnisk the Capiain from time Lo time with all requisite instructions and sailing directions, in writing, and the
Captain shall keep n full apd cerrect Log of the voyape or voyages, Which ore to be patent to the Charterers or their Agents, and furnish the Char-
Lerers, their Agenls or Supercargo, whep reguired, with a true enpy of daily Logs, showiog the course of the veasel and dislance run and fhe con-

suinption of fuel. B oo
12. ‘That the Captain shall use diligence in caring {or the ventilation of the enrgo.

13. That the Charterers shall hiave the option of conticuing thia charter for a further period of




Annex II

page 2
3 op giving writteo notice thereo! to the Qwners or their Agents...... days previcus to the expiration of the firet-named term, or any declared aption.
94 14. Thal i! required by Charlerers, time not to eommence Belore, [ uu s oo e it im e ettt a it e e e eae e aeenens and should vessel
96 pot have given written notice of readiness on or BelOre. (L .. . L e e e but nat later than 4 p.m. Chatterers or
98 their Ageats to have the option of canceiling this Charter at any time not later thon the day of vessel’s readiness.
a7 15, That in tbe event of the less o! time from deficiency of men or stores, fire, breakdowr ot damages to hull, machinery or equipment,
98 grounding, detention by averupge nzcidents to ship or earpo, drydocking for the purpose of ezaminatioa or paivting bottam, or by any olher cause
89 preveating the [ull working of the vessel, the payment of hire shall cease for the time thereby lost; and if upen the voyage the spead be reduced by
100 defect in or breakdown of any part of her hull, machinery ar equipment, the time so lost, and the cost of any extra fuel consumed in ecnsequence
101  thereaf, and all extra expenses shall be dedueted from the hire.
102 16. That should the Vessel be lost, money paid in advance and not earned (reckoning from the date of loss or being last heard of) ahell be
103 returned to the Charterers at once. The act of God, enemies, fire, restraint of Princes, Rulers and Peopie, and all dangers and accidents of the Seas,
104 Rivers, Machinery, Boilers and Stearn MNavwigation, and errors of Navigation throughout this Charter Party, always mutually excepted,
105 The vessel shall have the Tiberty to sail with or without pilots, to tow and to be towed, to assisr vessels in distress, and to deviate for the
106 purpose al saving life and preperty.
107 17, That should any cispute arise between Owners and the Charterers, the matter in dispute shall be zelerred to three persons at New York,
108 one to be appuinted by cach of the parties hereto, and the third by the two so chosen; their deuision or that of any two of them, shall be fina), and for
109 the purpose of enforcirip any award, this agreement may be made a rule of the Court, The Arbitrators shall be commercizl men.
110 18. That the Owners shall have a lien upen all cargoes, and all sub-freights for any smounts due under this Charter, including General Aver-
111 age centributions, and the Charterers to have a lien on the Ship for all monies paid in advance and hot earsed, and any overpaid hire or excess
112 depesit te be returned at once. Charterers will nat suffer, nor permit to be continued, any liea or encumbranee ineurred by them or their agents, which
113 might hLave priority over the title and interest ol the owners in the vossel,
114 19. That all derelicts and salvage sha)l be for Owners’ and Charterers' equal benefit after deductinpg Owners' and Charterers’ erpenses and
115 Crew's proportion, General Average shali be adjusted, stated and settled, according to Rules 1 to 15, inclusive, 17 to 22, inclusive, and Duie F of
116 York-Antwerp Rules 1524, at sucl part or place in the Uniled States as may he selected by the carrier, and as to meatters not provided for by thesa
117 Rules, aceonding to the laws and usages at the port of New York. In such adjustment disbursements in foreign curroncies chall be exchanged into
11§ United States money at the rate prevailing on the dates made and allowances for damage to cargo cloimed in foreign currency shall be converted at
119 the rate prevailing on the last day of discharge at the port or place of final discharge of such damaged carpe from the ghip. Average sgreement or
120 bond and such additional security, as may be required by the carrier, must be jurnished before delivery of the gooda. Such cash deposit as the carrier
121 or his agents may deem sufficient as additional security for the contribution of the goods and for any salvage and speciai charges thereon, shall, if
122 required, be made by the goods, shippers, consighees or owners of the goods to the carrier before delivery. Such deposit shall, at the option of the
127 carrier, be payable in United States money and be remitted in the mitjuster.  When so remitted the Aepasit shall he held in a special aceount 2t the
124 lace of adjustinent io the name af the adjuster pending setilement vl Llie Guawral Averuge znd refun:ls or credit bulanees, if any, shall be paid in
125 Bnited States money,
126 In the event of actcident, danger, damage, or disaster, befare or alter commencement cof the woyape resulting from any cause whalspever,
127 whether due to neglipence or not, far which, or Jor the consequence af which, the carrier is not responsible, by statute, coaotract, or otherwise, the
12B goods, the shipper and the consignee, jointly and scverally, shall contribute with the carrier in general average to the payment ol any sacrifices,
129 joases, or expenscs of p general averape nature that may e made rr ‘neurred, und shall pay snlvage and special charges incurred in respect of the
130 goods. 1! a salving ship is owned or operated by the carrier, salvage shall be paid {or as fully and io the sarnc tnaoner ms if such anlving ship or
131 ships helonged to strangers. .
132 Provisions as to General Average in accordance with the above arae to be included in all bills of lading issued hereunder.
133 20, Fuel used by the vessel while off hire, also lor cooking, condensing water, ar [or grates and stoves to be agreed to as to quantity, and tha
134 cost af replacing same, to be allowed by Uweers. :
136 21. Thal as the vessel may be from time to time employed in tropical waters during the term of this Charter, Vessel is to be docked at 2
136 convenient place, bottom cleaned and painted whenever Charterers and Captain think necessary, at least once in every six months, rechoning Irom
147 time of last painting, and payment of the hire to be suspended until she is sgain in proper stata for the service.
138 e e e e e ey . e ey e . .
139 e et e e et e e e R e
140 22, Owners shall mointain the gear of the ship as fitted, providing gear (for all derricks) capable ¢f handiing lilts up to three tons, slsa
141 providing ropes, [alis, alings and blocks. 1I vessel is fitted with derricks capable of baudling heavier lifts, Owners are to provide necessary gear for
142 2ame, othorwise equipment and pear for heavier lifta shall be [or Charterers’ aceount. Owners also te pravide on the vessel lanterns and oil fer
143 night worl,, anid vessel Lo give use of electric light when so fitted, but any additional lights over those on hward to be al Charterers’ expense. The
144 Charterera to have the use of any gear oo board the vessel. . )
145 23, Vessvl to work pight and day, if required by Charterers, and all winches to e at Charterers’ disposal during londing and discharging;
146 steamer te provide ome winehiman per hatch to work winclies day ang pight, as reguired, Charterers agreeing to pay oflicers, engineers, winchimen,
147 decik hands and donkeymen [or overtime work done in nceordance with the working hours and rates stated in the ship'a articles, If the rules of tha
148 port, or labor unions, prevent crew from driving winches, shore Winehmen to be paid by Charterers. In the event of a disabled wipch or winches, or
149 msuirln)cient power to operate winches, Owners to pay for sbore engine, or engines, in lieu thereof, if required, and pay any loss ol time occasioned
160  thereby.
161 yzd. It i also mutually agreed that this Charter is subject to al! the terms and provisions of and ali the exerptions from liability tontained
162 in the Act of Congress of the Urited States approved on the 13th day of February, 1893, and entitled “An Act reiating to Navigation of Vessels;
153 ete.,' in respect of all eargy shipped under this charter to or from the United States of America. It is further subject to the foliowing clauses, both
164 of which are to be included in all bills of lading issued hereunder:
165 U. 5. A. Clauze Paramount
166 This bill of lading shall bave effect suhject to the provisons af the Carriage of Goods by Sea Act of the United States, approved April
187 16, 1936, which shall be decined to be incorporated herein, and nolhing herein contained shall be deemed a surrender by the carrier of
168 any of its rights or immunities or an increasc af any of its responsibjlities or liabilities under said Act. If any term of this bill of lading
169 be repugnant to said Act to any extent, such term shall be void to that extent, but no further.
160 Both-to-Blame Collision Clause
161 1! the ship comes into collison with another ship ss a result of Lhe nepligence of the other ship and any act, neglect or defanit of the
162 Master, mariner, pilot or the servanta of the Carrier in the navigation or in tle management of the ship, the owners of the goods carried
163 hereunder will indemnily the Carriet against all loss or liability to the other or non-carrying ship or her owners in so [ar ns such ipss
164 or linbility tepresents loss of, or damage to. or aoy elaim whatsocver of the ownets of said goods, paid or payahle by the other or non-
166 eartying ship or her pwnars to the owners of said goods and set off, recouped or recovered by the other or nep-varrying ship or her
166 owners as part of their cleim against the carrying ship or carrier.
167 25, The vessel shall not be required to enier any ice-bound port, or any port wlhere jights or light.ships bave been or are about to be with.
168 drawn by reason of ice, or where there is risk that in the ordinary course of things the vewsel will not be able on account of ice to sufely enter the
169 port or fo get out alter baving completed loading or dischiarging. . i
170 26. Nothing herein stated is to be construed as g2 demise of the vessel to the Time Chorterers. The owners to remain responsible for the
171 mnpavigation of the vessel, insurance, crew, and all other matters, same as when trading for their owo account.
172 27. A commiasion of 214 per cent is payable by the Vessel and Qwners to
1713 ... e e e e e et e an et ia ey T e e iamee s e e aa e e
174 on hire eerued eod paid under this Charter, and aise upon any continuatiou or extension of this Charter.
176 28, An address commission of 235 per cent payable to,,............. . G on the bire earned and pzid under this Charter.

Frinted by Parry's,
Baitic Exchange Chambers. 2nd Tloor, 28 5t Mary Ane, London, EC3
By peniniivn af the NEW YORK PRODUCE FXCHANGE
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ANNEX IIT

Copyrignt © 1981 and Publisned by The Association

ol Ship Brokers & Agents (US A ), Inc. (ASBA). New York.
This denvalve work fay not ba copsed without

fhe parmission ol the copyright ownaers.

Code Hame: ASBATIME

TIME CHARTER

New York Produce Exchange Form

November 6th, 1913 — Amended October 20th, 1921 August Bth, 1831; October 3rd, 1846; June 12th, 1981

THIS CHARTER PARTY, made and concluded in ......................... 1
P « ¥ < 19 ..., 2

Owners B W L. e e 3
..................................... $.......................Ownersc:f 4

thegood .........cooo i, J:fo'?::,'g .......................... 5

Description of L of ..., ... tons gross register, and 4]
of L tons nel register. having engines of ..................... 7
Vessel heorsepower and with hull, machinery and equipment in a thoroughly efficient B
state, and classed ....... ... .. i il e of about g
.............................. cubic feet grain/bate capacity ............ 10

............................................................ , and about 11
long/metric tons deadweight capacity (cargo and 12

bunkers, including fresh water and stores not exceeding ................. 13

long/metric fons) on a salt water drattot ... .. .. ... ... .. on summer 14

freepoard. inciusive of permanent bunkers, which are of the capacity of about 15
.................................................... long/metric tons of 16
....................................... fueloitand .................... 17

tong/metric tons Of ... s .and 18

capable of steaming, fully iaden, under good weather conditions about 19

............... knots on a consumptionofabout ....................... 20

long/metric tons Of . L. e 21
........................................................................ 22

D DM oot et e e e e e e e e 23
................................................................... and 24

Lo - L 0 -2 - 25
................ Charterersof the Cityof .............................. 26

The Owners agree to let and the Charterers agree to hire the vessel fromthe 27

Duration time of delivery forabout . ... . e 28
........................................................................ 29
.................................. within below mentioned trading limits. 30

Sublet Charterers shail have liberty to sublet the vessel for all or any part of the 3%
time covered by this Charter, but Chanerers shall remain responsible for the 32

fulfiliment of this Charter. a3

Delivery Vesse! shall be piaced at the disposal of the Charterers ............... 34
e e e e e e e e 35
........................................................................ 36

37

in such dock or at such berth or place (where she may salely lie, always afloat, 38
at all times of tide, except as otherwise providged in Clause 6) as the Charterers 39
may direct. If such dock, berth or place be not available, time shall countas 40
provided in Clause 5. Vessel on her delivery shall be ready toreceive cargo with 41
clean-swept holds and tight, staunch. strong and in every way fitted for ordi- 42
nary cargo service, having water ballast and with sutficient power to operateall 43
cargo-handhling gear simultaneously (and with full complement of officersand 44
crew for a vessel of her tonnage). to be employed in carrying lawful merchan- 45
Dangerous dise excluding any goods of a dangerous, injurious, lammable or corrosive 46
Cargo nature unless carried in accordance with the requirements or recom- 47
mendations of the proper authorities of the state of the vessel's registry and of 4B
the states of ports of shipment and discharge and of any intermediale statesor 49
ports through whose waters the vesse! must pass. Without prejudice to the 50

Cargo generality of the foregoing, in addition the following are specificatly excluded: 51
Exclusions livestock of any description, arms, ammunition, explosives ............... 52
........................................................................ 53
........................................................................ 54
........................................................................ 55
........................................................................ 56
Trading The vesse! shali be employed in such lawful trades between safe portsand 57
Limits PIBCES WItHIM oL e e 58 -
................................... excluding .......................... 58
........................................................................ 60
........................................................................ 61
........................................................................ 62
as the Charterers or their agents shalt direct, on the following conditions: 63
Owners 1. The Owners shalt pravide and pay for the insurance of the vessel and 64
to tor all provisions, cabin, deck, engine-room and other necessary stores, in- 65
Provide cluding boiler water; shatl pay for wages, consular shipping and discharging 66

fees of the crew and charges for port services pertaining to the crew: shall 67
maintain vessel's class and keep her in a thoroughty efficient state in hull, 68
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machinery and equipment for and during the service.

2. The Charterers, while the vessel is on hire, shall provide and pay for afl
the fuel except as otherwise agreed, port charges, pilotages, towages, agen-
cies, commissions, consuilar charges {excepl! those pertaining to individuat
crew members or flag of the vessel), and all other usual expenses exceptthose
stated in Clause 1, but when the vessel puts into a port for causes for which
vessel is responsibie, then afl such charges incurred shall be paid by the
Owners. Fumigations ordered because of iliness of the crew shat be for
Owners’ account. Fumigations ordered because of cargoes carried or ports
visited while vessef is employed under this Charter shall be for Charterers’
account. Ali other furmnigations shall be for Charterers’ account atter vessel has
been on charter for a continuous period of six months or more.

Charterers shail provide necessary dunnage and shiiting boards, also
any extra fittings requisite lor a special trade or unusua! cargo, but Owners
shall altow them the use of any dunnage and shifling boards atready aboard
vessel.

3. The Charterers on delivery, and the Owners on redelivery, shall take
over and pay for all fuel and diesel oil remaining on board the vessel as
hereunder. The vessel shall be detivered with: ... ... ...............
long/metric* tons of fuet oil at the priceof ...................... per ton;

........................... tons of diesel oil at the priceof..............
per ton. The vessel shail be redelivered with: ............................
tons of fuel il at the price of ..., ............... perton; ...............
............... tons of diesel oit atthe priceof .................. perton

(*Same tons apply throughout this clause)

4. The Charterers shall pay {or the use and hire of the said vessel at the
FAtE OF e e, daily, or
................................................ United States Currency
per ton on vessel's total deadweight carrying capacity, including bunkers and
stores, OM ... summer {reeboard, per calendar month,
commencing on and from the day of her deiivery, as aforesaid, and at and after
the same rate for any part of a month; hire shall continue until the hour of the
day of her redelivery in like good order and condition, ordinary wear and tear
excepted, to the Owners (uniess vessel lost)at ........ .. ..............

..................................... unless atherwise mutually agreed.
Charterers shall give Owners not lessthan  .................. days notice
of vessel's expected date of redelivery and probable port .................

5. Payment of hire shall be made so as to be received by Owners or their
designated payee in New York, ie. ......... . oo

................................... in United States Currency, in funds
available to the Owners on the due date, semi-monthly in advance. and for the
tast half month or part of same the approximate amount ol hire, and shoulg
same not cover the actual time, hire shall be paid for the vaianceday by day as
il becomes due, it so required by Owners. Failing the punctuat and regular
payrnent of the hire, or on any breach of this Charter, the Owners shall be at
liberty to withdraw the vessel from the service of the Charterers without pre-
judice to any claims they (the Owners) may otherwise have on the Charterers.

Time shall count from 7 A.M. on the working day following that on
which written notice of readiness has been given to Charterers or their agents
before 4 P.M., but if required by Charterers, they shail have the privilege of
using vessel at once, in which case the vessel will be on hire from the com-
mencement of work.

Cash for vessel's ordinary disbursements at any port may be agvanced,
as required by the Captain, by the Charterers or their agents, subject to 2V2
percent commission and such advances shall be deducted trom the hire. The
Charterers, however, shall in no way be responsibie for the application of such
advances.

6. Vessel shall be lpaded and discharged in any dock or at any berth or
place that Charterers or their agents may direct, provided the vessel car safely
lie always afloat at any time of tide, except at such places whereitis customary
for similar size vessels to safely lie aground.

7. The whote reach of the vessel's hoids, decks, and usual pfaces of
Ioading (not more than she can reasonably and safely stow and carry), atso
accommaodations for supercargo, if carried, shall be at the Charterers’ dis-
posal. reserving only proper ang sufficient space for ship's ofticers, crew,
tackle, apparel, furniture, provisions, stores and fuel.

8. The Captain shalt prosecute his voyages with due despatch, and shall
render all customary assistance with shig's crew and boats. The Captain
{although appointed by the Owners) shall be underthe orders and directions of
the Charterers as regards employment and agency: and Charterers are to
perform al cargo handling at their expense under (ks =upervision of the
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Captain, who is to sign the bills of lading for cargo as presented in conformity
with mate's or tally clerk’s receipts. However, at Charterers’ option, the Chart-
erers or their agents may sign bills of iading on behatf of the Captain always in
conformity with mate’s or taily clerk's receipts. All bills of lading shall be
without prejudice to this Charter and the Charterers shall indemnity the Own-
ers against all consequences or liabilities which may arise from any inconsis-
tency between this Charter and any bills of lading or waybills signed by the
Charterers or their agents or by the Captain at their request.

8. Ifthe Charterersshall havereason to be dissatisfied with the conduct ot
the Captain or officers, the Owners shall, on receiving particulars of the
complaint, investigate the same, and, if necessary, make a change in the
appointments. .

10. The Charterers are entitled to appoint a supercargo, whoe shall accom-
pany the vessel and see that voyages are prosecuted with due despatch. He is
to be furnished with free accommodation and same fare as provided for
Captain's table, Charterers paying at the rate of ............ ... per day.
Owners shall victual pilots and customs officers, and also, when authorized by
Charterers or their agents, shall victual tally clerks, stevedore's foreman, etc.,
Charterers paying attherateof ... ... ......... per meal for ali such victuat-
ling.

11. The Charterers shall furnish the Captain from time to time with atl
requisite instructions and sailing directions, in writing, and the Captain shall
keap fulland correct deck ond engine logs of the voyage or voyages, which are
to be patent to the Charterers or their agents, and furnish the Chartarers, their
agents orsupercargo, when required, with atrue copyofsuch deck and engine
togs. showing the course of the vessel, distance run and the consumption of
fuel.

12. The Captain shall use diligence in caring for the ventilation of the
Cargo.

13. The Charterers shall have the option of continuing this Charter for a
further period Of L e e e

14. If reguired by Charterers, time shall not cormmence befare .

................................ and should vessel not have given wrnitten
notice of readiness on orbefore ... ... oo o but not
later than 4 P.M. Charterers or their agents shalt have the option of cancelling
this Charter at any time not later than the day of vessel's reagdiness.

15. Inthe event of the loss of time from deficiency and/or default of officers
or crew or deficiency of stores, fire, breakdown of, or damages to, hull,
machinery or equipment, grounding, detention by average accidents to ship or
cargo untess resulting from inherent vice, quality or defect of the cargo,
drydocking for the purpose of examination or painting bottom, or by any other
similar cause preventing the full working of the vessel, the payment of hire and
overlime. if any. shall cease forthe time thereby lost. Should the vessel deviale
or put back during a voyage. contrary to the orders or directions of the
Charterers, for any reason other than accident to the cargo. the hire is to be
suspended {rom the time of her deviating or putting back until she is again in
the same or equidistant position from the destination and the voyage resumed
therefrom. All fuel used by the vessel while off hire shall be for Owners’
account. In the event of the vessel being driven into port or to anchorage
through stress of weather, trading to shatlow harbors or to rivers or ports with
bars, any detention of the vessel and/or expenses resulting from such deten-
tion shall be for the Charterers’ account. If upon the voyage the speed be
reduced by defect in, or breakdown of, any part of her hull, machinery or
squipment. the time so lost, and the cost of any extra fuel consumed in
consequence thereof, and ali extra expenses shal! be deducted from the hire,

16. Should the vessel be lost, money paid in advance and not earned
(reckoning from the date of toss or being tast heard of) shalf be returned to the
Charterers at once,

The act of God, enemies, fire, restraint of princes, rulers and people,
and atl dangers and accidents of the seas. rivers, machinery, boilers and steam
navigation, and errars of navigation throughout this Charter, always mutualiy
excepled.

The vessel shall have the liberty to sail with or without pilots, totow and
to be towed, to assist vessels in distress, and to deviate for the purpose of
saving life and property.

17. Shouid any dispule arise between Owners and the Charterers, the
matter in dispute shatl be referred to three persons at New York. one to be
appointed by each of the parties hereto, and the third by the two so chosen;
their decision, or that of any two of them, shall be fina! and for the purpose of
enforcing any award this agreement may be made a rule of the Court. The
arbitrators shall be commercial men conversant with shipping matters.

18. Tha Owners shall have a lien upon all cargoes and all sub-freights for
any amounts due under this Charter, including general average contributions,
and the Charterers shall have a lien on the ship for all monies paid in advance
and notearned, and any overpaid hire or excess depesitto bereturned at once.
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Charterers will not suffar. nor permit to be continued, any lien or encumbrance
incurred by them or their agents, which might have priority over tha title and
interest of the Owners in the vessel.

19. Ail derelicts and salvage shall be for Owners’ and Charterers’ equal
benefit after deducting Owners' and Charterers’ expenses and crew's propor-
tion.

General average shall be adjusted, accarding to Yark-Antwerp Rules
1974, at such port or place in the United States as may be seiected by the
Owners and as to matters not provided for by these Rules, according to the
laws and usage at the port of New York. In such adjustment disbursements in
foreign eurrencies shall be exchanged into United States money at the rate
prevailing on the dates made and allowances for damage to cargo claimed in
foreign currency shall be converted at the rate prevailing on the last day of
discharge at the port or place of final discharge of such damaged cargo from
the ship. Average agreement or bond and such additional security, as may be
required by the Owners, must be furnished before detivary of the goods. Such
cash deposit as the Owners or their agents may deem sufficient as additicnal
security for the contribution of the goods and for any salvage and speciat
charges thareon, shall, if required, be made by the goods, shippers, consign-
ees or owners of the goods to the Owners before delivery, Such deposit shall,
atthe option of the Owners, be payabie in United States money and remitted to
the adjuster. When so remitted the deposit shail be held in a special account at
the place of adjustment in the name of the adjuster pending setilament of the
general average and refunds or credit balances, if any, shall be paid in United
States money.

Chanrnterers shall procure that all bills of lading issued during the cur-
rency of the Charter witl contain a provision to the effect that general average
shall be adjusted according to York-Antwerp Rules 1974 and will include the
“New Jason Clause’ as per Clause 23,

20. The vessel was last drydocked ......... ... .. . ... The
Owners shall have the option to place the vessel in drydock during the cur-
rency of this Charter at a convenient tirme and place, to be mutually agreed
upon between Owners and Charterers, for bottom cleaning and painting
and/or repair as required by class or dictated by circumstances. Payment of
hire shall be suspended upon deviation from Charterers’ service until vessal is
again placed at Charterers’ disposal at a point notiess favorabie to Charterers
than when the hire was suspended. . ....... ... ... ... .. .. ... iiiiiin..

21. Owners shall maintain the cargo-handling gear of the ship which is as
BO WS . L.ttt i e e e e e

providing gear (for alt derricks or cranes) capable of lifting capacity as de-
scribed. Owners shall also provide on the vessel for night work lights as on
board, but all additional lights over those on board shall be at Charterers’
expense. The Charterers shall have the use of any gear on beoard the vessel. If
required by Charterers, the vessel shall work night and day and all cargo-
handling gear shall be at Charterers’' disposal during loading and discharging.
in the event of disabled cargo-handiing gear, or insufficient power to operate
tha same, the vessel is to be considered 1o be off hire to the extent thattime is
actually tost to the Charterers and Owners to pay stevedore stand-by charges
occasioned thereby. If required by the Charterers, the Owners are to bear the
cost of hiring shore gear in lieu thereof.

22. Iniieu of any overtime payments to officers and crew for work ordered
by Charterers or their agents, Charterers shallpay Owners & ...............
per month or pro rata.

23. The following clause is to be inciluded in all bills of lading issued
hereunder:

This bill of lading shall have effect subject to the provisions of the
Carriage of Goods by Sea Act of the United States, the Hague Rules, or the

Hague-Visby Rules, as applicable, or such other similar national legislation as -

may mandatorily apply by virtue of origin or destination of the bills of tading.
which shall be deemed to be incorporated herein and nothing herein con-
tained shall be deemed a surrender by the carrier of any of its rights or
immunities or an increase of any of its responsibilities or liabifities under said
applicable Act. If any term of this bill of tading be repugnant to said applicable
Act to any extent, such term shall be void to that extent, but no further,

This Charter is subject to the foliowing clauses all of which are to be
included in ali bills of lading issued hereunder:

iIf the ship comes inte collision with another ship as a result of the
negligence of the other ship and any act, neglect or default of the master,
mariner, pilot or the servants of the carrier in the navigation orin the manage-
ment of the ship, the owners of the goods carried hereunder witl indemnify the
carrier against all loss or liability to the other or non-carrying ship or her
owners insofar as such loss or liability represents loss of, or damage to, or any
claim whatsoever of the owners of said goods, paid or payable by the other or
non-carrying ship or her owners to the owners of said goods and set off,
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recouped or recovered by the other or non-carrying ship or her owners as part
of their ciaim against the carrying ship or carrier,

The foregoing provisions shall also apply where the owners, operators
or those in charge of any ships or objects other than, or in additicn to, the
coliiding ships or objects are at fault in raspect to a collision or contact.

In the event of accident, danger, damage or disaster before or after
commencement of the voyage resulting from any cause whatsoever, whather
due to negligence or not, for which, or far the consequences of which, the
carrier is nol responsible, by statute, contract, or otherwise, the goods, ship-
pers, consignees, or owners of the goods shall contribute with the carrier in
general average to the payment ot any sacrifices, losses, or expenses of a
general average nature that may be made or incurred, and shall pay salvage
and special charges incurred in respact of the goods.

If a salving ship is owned or operated by the carrier, salvage shall be
paid for as fuliy as if salving ship or ships belonged to strangears. Such deposit
as the carriar or his agents may deem sufficient to cover the estimated con-
tribution of the goods and any salvage and special charges thereon shall, it
raquired, be made by the goods, shippers, consignees or owners of the goods
to the carrier belore dalivery.

(a) No contraband of war shall be shipped. Vessel shall not be re-
quired, without the consent o Owners, which shall not be unreascnably
withheld, to enter any port or 2zone which is involved in a state of war, warlike
operations, or hostilities, civil strife, insurrection or piracy whether there be a
declaration ot war or not, where vessel, cargo or crew might reasonably be
expected to be subject to capture, seizure or arrest, or to a hostile act by a
belligerent power (the term "'power’” meaning any de jure or de facto authority
or any purported governmentai organization maintaining naval, military or air
forces).

(b} Ifsuch consentis given by Owners, Charterers witl pay the provable
additional cost of insuring vesse! against hult war risks in an amount equal to
the value under her ordinary bull policy but not exceeding a valuation of
.......................... In addition, Owners may purchase and Charterers
will pay for war risk insurance on anciliary risks such as loss of hire. freight
disbursemaents, total loss, blocking and trapping, ete. If such insurance is not
obtainable commercially or through a gevernment program, vesset shali not
be required to enter or remain at any such port or zone.

(c) In the event of the existence of the conditions described in (a)
subseguent to the date of this Charter, or while vessel is on hire under this
Charter, Charterers shall, in respect of vayages 1o any such port or zone
assume the provable additional cost of wages andinsurance properly incurred
in connection with master, officers and crew as a consequence of such war,
warlike aoperations or hostilities.

24. Thevesselshall notbereguiredtoenterorremaininanyicebound port
or area, nor any port or area where lights or lightships have been or are about
to be withdrawn by reason of ice, nor where there is risk that in the ordinary
course of things the vessel will not be able onaccount of ice to safely enter and
remain in the port or area or to get cut after having completed loading or
discharging.

25. Nothing herein stated is to be construed as ademise of the vesselto the
Time Charterers, The Owners shaliremainresponsible forthe navigation of the
vessel, acts of pilots and tug boats, insurance, crew, and all other similar
matters, same as when trading for their own account.

26, Acommissionof ... _............ percent is payable by the vessel
BN W BES 10 i e e e et e e
on hire earned and paid under this Charter, and also upon any continuation or
extension of this Charter.

27. An address commission of ... L L e percent
is payableto ........ e e e e e
on hira earned and paid under this Charter,

Fider ClaUSES . . . .ttt et e e e e e e e e e e e e e as at-
tached hereto are incorporated in this Charter.
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28, If it clearly appears that, despite the exarcise of due ditigence by
Owners, the vesse! will not be ready for delivery by the cancelling date, and
provided Owners are able to state with reasonable certainty the date on which
the vessel will be ready, they may, at the eariiest seven days before the vessel is
expected to sail for the port or place of delivery, require Charterers to declare
whether or not they will cancel the Charter. Should Charterers elect not to
cancel, or should they fail to reply within seven days or by the cancelling date,
whichever shall first occur, then the seventh day after the expeacted date of
readiness for delivery as notified by Owners shall replace the original cancel-
ling date. Should the vessel be further delayed, Owners shall be entitled to
require further dectarations of Charterers in accordance with this Clause.

29. Where there is failure to make ""punctuaf and regular payrment’ of hire,
Charterers shall be given by Owners two clear banking days {as recognized at
the agreed place of payment) written notice to rectify the failure, and when so
rectified within those two days following Owners' notice, the payment shall
stand as regular and punctuat. Paymant received by Owners’' bank after the
original due date will bear interest at the rate of 0.1 percent per day which shall
be payable immediately by Charterers in addition to hire.

At any time while hire is outstanding the Owners shall be absolutely
entitled to withhotd the performance of any and all of their obligations hereun-
der and shall have no respansibility whatsoever for any consequences thereof
in respect of which the Charterers hereby indemnify the Owners and hire shall
continue 1o accrue and any extra expenses resufting from such withholding
shall be for the Charterers’ account.

30. Damage to and claims on cargo shall be for Owners’ account if caused
by unseaworthiness of the veéssel, but shall be for Charterers’ account if
caused by handling and stowage, inciuding slackage. Claims for shortage ex
ship shall be shared equally between Owners and Charterers.

31. In the event of the outbreak of war (whether there be a declaration of
war or not) between any two or more of the following countries: The United
States of America, the United Kingdom, France, the Union of Soviet Sacialist
Republics, the People's Republic of China,

or in the event of the nation under whose flag the vessel sails becoming
involved in war (whether there be a declaration of war or not), either the
Owners or the Charterers may cancel this Charter. Whereupon the Charterers
shall redeliver the vaessel to the Owners in accordance with Clause 4; if she has
cargo on board, after discharge thereof at destination, or, if debarred under
this Ctlause from reaching or entering it, at a near open and safe port as
directed by the Owners; or, if she has no cargo on board, at the port at which
she then is; or, if at sea, at a near open and safe port as directed by the Owners.
In all cases hire shall continue to be paid in accordance with Clause 4 and
except as aloresaid all other provisions of this Charter shallf apply until redeliv-
ary.

32. Any war bonus to officers and crew due to vessel's trading or cargo
carried shali be for Charterers’ account.

33. Should the vessel be requisitioned by the government of the vessel's
flag during the period of this Charter, the vesse! shall be deemed to be off hire
during the period of such requisition, and any hire paid by the said government
in respect of such requisition period shall be retained by Owners. The period
during which the vessel is on requisition to the said government shall count as
part of the period provided for in this Charter.

[t the period of requisition exceeds .......... s months, either
party shall have the option of cancelting this Charter and no conseguentiail
claim may be made by either party.

34. Prior to delivery and redelivery the parties shall each appoint sur-
veyors, for their respective accounts, who shall conduct joint on-hire/off-hire
surveys. A single report shall be prepared on each occasion and signed by
each surveyor, without prejudice to his right to file a separate report setting
forth items upon which the surveyors cannot agree. If either party fails to have
a representative attend the survey and sign the joint survey report, such party
shall nevertheless be bound for all purposes by the findings in any report
prepared by the other party. On-hire survey shall be on Charterers’ time and
otf-hire survey on Owners’ time.

35. Any damage caused by stevedores during the currency of this Chanrter
shall be reported by Captain to Charterers or their agents, in writing, within 24
hours of the occurrence or as soon as possible thereafter. The Captain shatl
use his best efforts to obtain written acknowledgement by responsible parties
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causing damage uniess damage should have bsen made good in the mean-
time.

Stevedore damages involving seaworthiness shall be repaired without
delay to the vessel after each occurrence in Charterers’ time and shail be paid
for by the Charterers. Other minor repairs shallbe done at the same time, but if
this is not possible, same shall be repaired while vessel is in drydock in
Owners’ time, provided this does not interfere with Owners’ repair work, or by
vessel's crew at Ownars' convenience. All costs of such repairs shall be for
Charterers’ account, Any time spentin repairing stevedore damage shall be tor
Charterers’ account.

Charterers shall pay for stevedore damages whether or not payment
has been made by stevedores to Charterers.

a6. Charterers shall have the privilege of flying their own house flag and
painting the vessel with their own markings. The vessel shall be repainted in
Owners' colors before termination of the Charter. Cost and time of painting,
maintaining and repainting those changes effected by Charterers shall be for
Charterers’ account.

37. Charterers shall have the benefit of any return insurance premium
receivable by Owners from their underwriters as and when received from
underwriters by reason of vessel being in portfor a minirmum period of 30 days
if on full hire for this period or pro rata for the time actually on hire.

38. The vesse! shall be off hire during any time lost on account of vessel's
non-compliance with government and/or state and/or provincial regulations
pertaining to water pollution. In cases where vesse! calls ata U.S. port, Owners
warrant to have secured and carry on board the vessel a Certificate of Financia!
Responsibility as required under U.5. iaw.
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ANNEX IV
1. BRIphrokar THE BALTIC AND INTERNATIONAL MARITIME CONFERENCE
Deap Ses Time Charter {Box Lsyout 1874)
CODE NAME: “LINERTIME" PART §
Flace and date
4. Owners/Fiace of busineas 4. Chanerers/Place of busineas
5 Vease!'s nama 6. GRT/MRT 7. Class 8, Indicatad horse powar
$. Tola! ton: d.w, (abl.} on summer freeboard 10, Quantity of slores, provisions and fresh watar rol exceeding (tons)
1. Cubic-test grain/bale capacity available for cargo 12. Permansnt bunksrs {abt.}
13, Spasd capabiilty in knois (abl.)on & CORBUMPtIOn per 24 hours of (abt.}|14. Prasent poaition
15. Periog of hire {C!. 1) 16. PDM of detivery (alsg Indicate siternstive {a) or (b)) {C1. 1)
17. Time for delivery (CI. 1)
18. Mumber ol days’ notice of expected dale of delivery (CI. 1} 18. Cancelling date (Cl, 2)
2. Trade limils (also indicals alternaiive {a} or {b}] {CI. 3}
Z1. Injurious, infiammabie or dangerous goods limited to (also stale name Z2. vessel's cargo handhing gear (CL 5)
of authorities concerned) (Cl. 3)
Z3. Fuel consumption in port per 24 hours {abt) {Cl 5} 24. Bunker price (Indicate alternative (a) ot {b) and fixed price it lgE-r.h
[CI. &)
5. Bunkers on delivery (staie min. and max. quantities) {C/. 6] 26. Bunkers on re-oelivery (Siats min, and max. quantitiss) (Ci 6
27. Charler hire {(also indicate alternalive (8] or [b)) {CL T} 28. Hire paymsnl [state currency, mode and place of payment; slso bene-
ficlary and bank acceunt) {CL7)
23. Piace of range of re-deiivery {CI. B) 3 Wumber of days' preliminary ang final notice of port and dete of te-
delivery (Ct. 8)
A1. Suspension of hire #1z, (indic. no, of conssculive houss) (C1. 14 {A)) 32, Cleaning of boilars ¢16. (indicate number of houra) {CI. 15)
53, Advances (only to be lilled in it special agresment made) (CI. 16} 3. Overhime (staie lumpsum ©r il other special agreamani made) ($1. 19)
35, War (only 1o be filled in I Section {C] agreed} (Gl 23} 2. General averags to be settled in (Ci. 24)
37. Supercargo (state price sgrasd) (T1. 27} 38, Meals (state price agreed) (Ci. 26)
. Brokerage commissioh and to whom payable {Cl 33)
#0. Numbers of addilional ciauses coverng special provisions, it agreed R

It is mutuslly agreed tha: this Contract shall be performed subject 1o the
Part Il. In the event pf & conflict of conditions, the provisions of Part | shali

condiions ¢ontained in this Cherter which shall include Part § as well as
prevaii over those of Part |l to the extent of such conllict.

Signature (for the Dwners)

Biqrature (lar (he Charlerers)

Printed and aold by Fr. G. Knudizon Lid.. 55. Toldbodgade, Copenhagen.
by authority of The Baltic and international Maritime Conference. Copenhagen.
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It Is agread betwaen the party mentioned in Box 3 ag Owners of the
Vassel named in Box 5 of the gross/net Register tons Indicated |n
Box §, classed as steted Iin Bax7 and of Indicated horse power as
stated in Box 8, carrying about the number of tons deadweight in-
dicated in Box 9 on summaer freeboard inciusive of bunkers, as wel!
as sfores, provislons and fresh water not sxceaeding the number of
tons indicated in Box 10 bhaving @ cubic-feet grain/bale capaclty
availabie for cargo es stated in Box 11, exclusive of parmanent
bunkars, which contain about the number of tons stated in Bax 12,
and fully toaded capabie of steaming about the number of knots
Indiceted in Box 13 in good weather and smooih water on & con-
sumption ol about the number of 1ons stated in Box 13 per 24 hours,
now in poslticn as stated in Box 14, and the party mantioned as
Charterers in Box 4, 8s fallows:

Pariod and Port of Dellvery

The Owrers lal, and the Charterars hire the Vessel for & period of

the number of celandar months indicated in Box 15 from the time

(not & Sunday or & legal Holiday uniess taken ovar} the Vessel is

dativered and ptaced at the disposal of tne Charerers betwean 7a.m.

and 10 p.m., or batween 7 am. and noon If ¢n Saturday. ai the port

atated in Box 18 In such raady berth where she can safely lie

{a} aiways gitoat*

{b) always nlioat or safely sground where It 's customary for vessels
of similar sire and draught to be safe aground®

as the Charterers may direct, she being in every way filled for

ordinery dry carge service with cargo holds well swept. claaned

and ready to receive cerge belore delivery under this Charter.

(* state aiternative agreed in Box 16).

Time for Dalivery

The Vessel to be delivered not belore the date Indicated in Box 17
The COwners to give the Charterers not less than the number of days'
notice stated in Box 18 of the date on which the Vessel is expected
i be ready for detivery,

The Qwners to keep the Charterars closely advised of possibie
changes in Vessel's position.

Cancelilng

Shauld the Vassel not be delivered by the date indicated in Box 19,
the Charlergrs to have the option of candalling.

if the Vessel cannot be delivered by the cancefling date, the Char-
terers, |If required, to deciare within 48 hours (Sundays and Holidays
excluded) after receiving notice therec! whether they cancel or will
taks delivery of the Vessel.

Trade R

The Vessel to be employed in iswlul trades for the carriage of lawfu!

merchandise anly between good and sale ports or places where she

can saleiy lie

{a) always alloat*

{b) always afloat or safely sground where it is cusiomary for vessels
of similar size and draught to be safe aground®

within the limits as atated in Box 20.

(* state aiternative agreed in Box 20).

No live stock, sulphur and pitch In bulk to be shipped. Injuricus,
inflammable or dangerous goods {such as acids, explosives, celcium
carbide. 1srro silicon, naphta. motor spirit, tar, eor any of their
products) to be limiled to the number of tons stated in Box 21 and
same to be packed, loaded, stowed end discharged in mccordance
with the regutations of the local authoritles and Board of Trage
as speclfied In Box 21, and if any special measures have to be
teken by reason of having this cargo aboard inciuding cost of
ereclion and dismantling magazines, elc., same to be at Charterars’
expenge and In Chartarers’ fifmne.

Nuclear Fuel

Notwithstanding any other provisions contained in this Charter It is
agreed that nuciear fuels or radioactive products or waste are
specitically excluded from the cargo parmitied ic be toaded or
carried under this Charter. This exclusion does not apply to radio-
Isotopas used or intended to be used for any industrial, commercial,
mgricuitural, medical qr scientific purposes provided the Owners’'
prior approval has been obtalnad to ioading thereot,

Ownars to Provide

The Owners ¢ provide end pay for all previsions and wages. for

Insurance of the Veasel, for all dack and engine-room stores and
maintain her in a thoroughly efficient state in hull and machinery
during sérvice,
The Owners to provide one winchman per working hatch. In liew of
winchmen the Charterers are enlitied to esk for two watchmen |(f
further winchmen or watchmen are required, or I the atevedores
rafuse or are not permitted to work with the Grew. the Charterers to
grovide and pay qualijied men, The gangway waichman {0 be provided
y tha Owners but where compulisery to emplay gangway watchmen
from shore, the expenses to be for the Charterers’ account,

Charlarers fo Provide

The Chartarers to pay all dock, harbour, light and tonnage dues at
the ports of delivery and re-delivery {unless Incurred through carge
carried before defivery or after re-delivery}.

Whilst on hire tha Charterers to provide and pay for all luel, waler
for bollers, port charges, pilotages (whether compulsory or not),
canal stsersmen, boalage, lights, tug-assistance, consular charges
{except those payabls to the consulales of the country of the Vessel's
flag) canal, dock snd other dues and charges, Including any foreign
generaf municipality or state taxes, agencies, commissions, also to
arrange and pay for loading, trimming, stowing (including dunnage
ang¢ ghifting boards, excepting any aiready on board), unloading,
weighing, fallying and delivery of cargoes, sufveys of hatches. any
other survey on cargo, meals supplied to officials and men in their
service at thae rate per man per meal indicated in Boaxes 37 and 38,
respectively, and gll other charges and expenses whalscever,

Cargo Gear

All ropes. slings and spegial runners actually used for loading end
disgharging end &ny special gear, including special ropes, hawsgrs
and chains required by the cusiam of the port for mooring to be ior
the Charterers” sccount unless already on board. The Vessel is litted
with cergo handling gear as specified in Box 22

This gear is to be kepl in full working order for immediate use, the
Charterers however fo pive sufficien! natice of their intentign to use
heavy lift gear.
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Cargo Gear Certiticale

The Cwners puarantee the Vessel possesses cargo gear reglstar and
cartificates In_compliance with requirement of International Labour
Organizatian Conventlon No. 32

Fug! Consumplian in Port

The Vessel's normal fuel consumption whilist In port working al}
cargo gear is about the number of tons stated in Box 22 per 24 hours.

Bunkers

The Cherterers at port of delivery and the Owners at port of re-
delivary to take over and pay for all fuel remaining in the Vessel's
bunkers at

{a) curreni price, at the respective ports®

{t) & tixed price per ton*

r* state alternelive agreed in Box 2+

The Vessel to be delivered with ng. less than the number of tons
and not exceeding the number of tons stated in Box 25 in the
Vessel's bunkers.

The Vessel 1o be re-delivered with not legs than the numbar of tons
and nol excesding the number of tons stated in Box 26 in the
Vessel's bunkers.

Hire

The Charterets to pay as hire the rate stated In Box 27

(a} per 30 days*

{b) per day*,

commencing in sccordance with Clause 1 until her re-delivery to the

Qwners.
(* state alternetive agreed in Box 27).

Payman!

Paymenl of hire fo be made in cash, in the currency staled in Box 28
without discount, every 30 days, in medvasace, and in the manner
prascribad in Box 28.

In detault of peymeni the Owners 1o have the right of withdrawing
the Vessel from the service of tha Charterers, without nating any
protest and without interference by any court or any olher formality
whatsoever and without prejudice to any ciaim the Owners may
otherwise have on the Charterers undar the Charter.

Last Hire Peyment

Shouid the vessel be on her voyage fowards port of re-delivery at
time a payment of hire is due, said payment io ba made for such
length of time as the Owners er their Agents and the Charterers or
their Agents may agree upon as estimated time necessary to com-
plete the voyage, laking into account bunkers ta be taken over by
the Vessel and estimated disbursemenis for the {wners’ account
betore re-detivery and when the Veasel is re-deiivered any difference
to be relunded by the Owners or paid by the Charterers, as the case
may sequira,

Re-delivery

The Vessel to be re-dalivered on the expiration of the Charter in
the same good order as when delivered 1o the Chartarers {fair wear
and tear excepted) &1 a safe and ice-frea port in the Charterars’
copfion In the place or within the range stated in Box 29 belween

7 am, and 10 p.m., and 7 a.m, and noon on Saturday, but the day ]

of re-gelivery shal! not be B Sunday or Jegal Holiday.

Repairs for the Charteress’ eccount &s far as possible to be effected
simultanecusty with dry-docking or annual! repairs, respectively; il
any further repairs are required, for lime occupied in effecting
such repairs the Owners to receive compensaiion al the hire agreed
In this Charter. The Charlerers always to be properly notified of the
time and place when and whers repairs for their account will be
performed,

Notice

The Charterers to give the Qwners not feas than the number of days’
preliminary and the nember of days' finai notice as stated in Box 30
of the port of re-delivery and the date on which the Vesse! is ex-
pected to be ready for re-delivery. The Charterers to keep the Owners
ciosely advisad of possibie changes in the Vessel's posiian.

Should the vessel be orgared on a voyage by which the Charter
paricd may be exceeded the Charterers to have the use of the Vesse!
to enable them to complate the voyage. provided it could be reasen-
ably celculated thal the voyage wolld allow re-delivery sboul the
time fixed for the termination of the Charier, bul for any time
exceeding tha termination dete the Charterers to pay the market rate
it highsr than the raie stipulated herein.

Cargo Space

The whote reach and burden of the Vesse!, Including lawfut deck-
capacity ta be al the Charierers’ disposal, reserving proper and suf.
ficient space for the Vessel's Master, Qfficers, Crew, tackie, apparel,
furniture, pravisions and stores,

Master

The Charierers to give the necessary salling Instructions, subject to
the limits of the Charter.

The Masier 10 be under the orders of the Charterers as regards em-
ployment, agency, or other arrangements. The Master 1o prosecute
all voyages with the uimost despatch and sender customary as-
sistance with the Vessel's Crew.

The Mastar and Engineer to keep full and correct logs inciuging
scrap fogs mccessible to the Charterers or their Agents.

It the Charterers have reason to be dissatisfied with the comduct of
the Master, Officers. or Engineers, the Owners on receiving parli-
culars of the complaint, promptly to investigate the matter, and, I
necessary ant practicable, to make a change in the appointments.

Bills of Lading

The Charterers to have the option of using their own regular Bill of
Lading form. The Bill of tading to contain Paramount Clause in-
corporating Hague Rutes legistation, the Amended Jason Clause and
the Bolh-to-Blame Collision Clause.

Rasponsibliity :

The Charlerers shal! keep and care for the cargo al loading and
dischargeng poris, arrange for any franshipmeni, and deliver the
cargo at destination.
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The Charterers shall joad, stow, trim and discharge the cargo e!
their sxpense under supervision af the Master who shall Bign Bills
o! Laging ms presentad, in conformity with Mete's or tally clerh's

receipts. The Charlerars shall be responaibie for the accuracy of H

ail statements of fect in such Bilis of Lading.

The Owners shall be jiable for claims in respsct of cergo ariaing or
resulting teom:

a} Failure on their part property and carsfully 1o car’y, keep and
cara tor the cargo while on board.

b} Unreasonabie deviation trom tha voyage described in the Bills af
Lading uniess suth Gevialion i5 orgered or approved by 1he Char-
tergrs.

) Leck of dus diiipence on their part belore and a! the beginning
oi each voyage to make tha Vessel seaworlhy but cisime Brising of
resulting from faylty prapsration of the holds and/or tanks of the
Vessel pr irom bad stowege of the cargo nci sftecting the trim orf
atability of the Vessel on sailing shall be tha Charlerars’ liability.
E‘:cem as aforesaid the Charlerers shall be liable for all* cargo
chaims, .

it the cargo is the property of the Charlerers, the Owners shall have
the seme responsibility ws they would have had under this Clause
had the cargc bean the property of a third party and carried under
2 Bil! of Lading incorparaiing the Hague Rules.

The Charterers shall ba liable for Customs or other fines or penglliss,
whether or not lawlulty levied or imposed. reiating to the cargo or
other property or persons carried with Charterers’ approval or 10
the acls or omissions of the owners &l the carpo.

Ciaims for death and parsonal injuty shall be borne by the Dwners
unless caused by the act neglect or default of the Charterers, their
servants of agents jnciuding sievedores and all others for whom
Charterers are responsibia under this Charer.

It tar any reasan the Owners or the Chanarers are obliped to pay
any ciaima, Cusioms or other fines or penalties, for which the other
pafty has asaumes iiability ss above, that olher party hereby agreas
to indemnity the Owners or Charerers as ihe cese may ba Bpainst
2l ipss, dnmage or axpenses arising or resulling fram swch claims.
However, the Gwners' indemnily 10 the Chartersrs under this clause

shall be restricisd in that amount 1o which the Owners’ liability
would have besn limited had they been sued directly.
Excapiions

As between the Charterers and the {rwners, the responsibility for
any loss, damage, delay or failure in performance of this Charter,
not deall with in Clause 12, o be subject to the following mutua!
exceplions:

Act ol God. act of war, civil commolions, strikes, lock-outs, restraint
of princes and rulers, guarantine resirictions. N
Further, such responsibilily upon the Owners to be subject to the
following exceplions:

Any aci or neglect by the Masier, pitots or other servants of the
Owners in the navigation or management of the Vessel, fire or ex-
piosion hot due to the personal fault of the Owners ar their Manager,
collision or stranding. unforesepable breakdown ar any latent dafect
In the Vessal's hull, equipment or machinery.

The above previsions in ne way to affect the provisions as 1@ sus-
pensian of hire in this Charter.

Suspamslon of Hire, etc.

{A) In the eveni of dry-docking or other necessary measures 1o main-
{ain the efficiency of the Vesse!, deficiency of men or Owners’ stores,
strike of Master, OHicers and Craw, breakdown of machinery, damage
o hull or other accideni, either hindering or preveniing the working
of the Wessel ang continwing for mote than ihe nufmber ol con-
seculive hours indicated in Box 31, no hire to be paid in respeci of
any time iost thereby during the period in which the vessel is unzble
to periorm the service immadiately regquired. .

Should the Vessel deviate or put batk during @ voyage, contrary to
the orders or directions of the Charterers, for any reason othar than
sccidend to the Cergo, the hire to be suspended from the time of
her deviating or putting back unilil she is agein jn the sama or

wquidisiant position from the destination and the voyage resumed H

theretrom.

Winch Breakdown

in the svent of g breskdown of 8 winch or winches, nol caused by
careiessness o! shore labourers, the time lest to be calculated pro
rata tor tha period of such ineificiency in relation 10 the number of
winches required for work. !f the Chartarers elsct 1o continue wark,
the Owhers a4 1o pay for shors appliances in lisu of the winches,
bul in suth cases the Charterers to pay fuil hire.

Any hire paid in advance 10 be edjusied accordingly.

Dstention for Charterers’ Account

{B] in the event of the Vessel beinp driven Into porl or ta anchorape
through stress of weathdr, trading 1o shaliow harbours or to rivers
or ports with bars or suffering an acciden! to her cergo. eny oe-
tention of the Yessel andjor expensss resulting from such defention
to be ior the Charlerers’ sccouni even if suth detention and/or
expenses, or the cause by reason ol which either Is incurred, be
due 1o, or be contributed to by, the nepligence of the Owners’
sorvants.

Dry-docking

Ownars to give the Charlerers at ieast four weeks nolice of their
imention of dry-dotking the ship for botiom painting and normal
maintensnce work and actual Lime and place for such dry-docking
1o be mutuslly agreed,

Cleaning Bollars, stc,

Ciesning of boilers or opening of pistons whenever possible 1o be
dane during service, but |{ impossible tha Charterers 1o give the
Owners nacessery timas for such work at an inlerval of noi less than
ihree months for this purpose. Should the Vessal be detained beyond
the number of hours stated in Box 32 hire to cease untii again
ready. The Ownets or the Master to give the Charterers reasonabie
netice of their infentign to clean boilers or apen pisions.

Advances
The Charterers or their Agenis 1o advance to the Master, 1f required,
necessary funds for ordinary gisbursemenits for the Vessel's account
at Bny port charging only one per gent. commissicn. such advances
to be r.IeBgucled from hire, unless other agresment is made according
to L ax 33

. Exeladed Ports

The Vesse! not to be ordered to nor bount to enter:
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a) any piace where fever or spidemics are prevalent or to which 1he
Masle!, OHicers and Grew by law are nol bound to foilow 1he Vessel

fce

by any ice-bound piace or any pisce where lights, Hghtships, marks
and buoys are or ara likely to be withdrawn by reasan ol ice an 1tha
Vesgel's arrival or where thete is tisk that ocrdinarily the Vessel wili not
e able on accouni ol ice to resch the place or 1 get out after
having completed loading ot discharging. The Vessel not 1o be
obliged to lerce ice, nor 1o follow ice-breskers when inwards tound.
I an accounl of ice the Master consigers it dengercus to remain
at the ioading or discherging pisce for fear of the Vesiel being
frozen in and/or damaped. he has liberty 1o gail o a convenient
open place angd swait tha Charterers’ fresh Instructions.

Oelention through any of above causes to be dor the Charterers’ 3

account.

Losa of Vassal

Should the Vessel be iost of missing, hire to cease fram the dale
when she was lost. |i the dale of ioss cannat be escertained half
hire to be paid irom the date the Vessel was last reporied until the
calcuinted gata of arrival at the destination. Any hire paid in ad-
vahce to be adjusted accordingly.

Overlime

The Vessel tc work day ant night f required. The Charterers to pay
Owners a lumpsum per 30 days as Indicatsd In Box 34 or pro rais
for any overlime to OHicers and Crew, unless other agreemeni is
made gccording 1o Box 34,

. Llen

The Crwnars to have & lien upon all cargoes and sub-ireights be-
longing to the Time-Charterers and an il of Lading fraight for
all cisims unger this Charler, ang the Charterers fo have # lish on
the Vessal for all moneys paid in advance and notl earned.

Tha Charlerers witl not suffer. nor parmit to be continued any Hen
or ancumbrance incurred by them or their Agenis, which might have
pricrity over the litle and interest of the Owners in the Veszel,

. Salvage

Ail salvace and assistance to olher vessels 1o be far the Owners’
and tha Cherisrers’ sgqual benefii after oeducting the Master's anc
Crew s proportich anc ail legal snd other expanses including hire
peid under the Chartar for 1ime iost in the ssivage. also repalrs of
demage and fuel ¢onsumed. The Charterers 1o be bound by all
measures taken by the Owners in order 1o secure paymeant ol s@lvage
and to fix its amaunt.

. Sublet

The Charlerers to have the oplion of subletting tha Vessel, giving
due notice to the Owners, but the original Charerers always 1o
remain responsible io the Owners for due performance of the
Charter.

War

(A} The Vessel unless the consent o! the Owners be firs! oblsinec
not to be argered ner continue 10 any place Or on any voyage nor
be used on any service which will bring her within & zone which
is dangerous e% the resull of any sciual or threaiensd &ct of war,
war, haslivlies, warlike operations. acls of piracy or of hostility of
malicious damape against this er any other vessel or its carpo by
any person, bogy of State whatsoever, tevolution. civil war, civil
commotion or the operation of international iaw, nor be exposed in
any way lo Ahy risks or pangities whaispever ¢consequent upon the
imposition of Sanctions, nor carry any goods that may in any way
wapDEe her 1o any risks ol seizure, caplure. penallies or any other
interfarence of any kind whatsoever by the belliparent or tighiing
powers or parties or by any Geverament or Ruier.

{B] Should the Vesss! approsch of be broughi or ordered within
sucth Tone, of be sxposed in any way to the said risks.

1) the Ownets to be entitled from time 1o time 1o insure their interests
in the Vesse! and/or hire against any of the risks likeiy to be in.
volved 1herebr on such terms as they shall think fil, the Charterers
1c make a refund to the Owners of the premium on demand; ang
2) notwithstanding the terms of Clause 14 hire to be paid tor all
time lost including any lost owing fo loas of or Iajury to the Master,
Oficers or Crew or to the sction of the Crew in refusing t¢ procesd
1o such zone or 1o be saposed to such risks.

(C)in the event of the wapes and/or war bonus of the Masier, Officers
andior Crew or the tost of provisions and/or stores for geck and/er
snpina room and/or insurance and/or war risk insurance premiums
being incraased by reason of or during the sxistence ol sny of the
matters mantioned in Section {A) the amount of any increase tv be
added to the hire and paid bﬁ the Charterers on production of the
Owners’ account therslar, such accouni being rendered monthly.
(D) The Vesse! 10 have |iberty 10 somply with any orders or direstions
a5 to depariure, arrival, roules, poris of call, stoppeges, destination,
dejivery or in any other wise whatsoever piven by tha Govarnment
of the nation under whose flag the Vasse! sails or sny olher Govern-
meni or any person (or body) acting or purpprting 1o aci with the
authority ¢l such Government or by any committee or person having
undet the terms of the war risks insurance on the Vessel tha right
to give eny such arders of directiohs.

{E) In the event of the outbreak of war {whether there be a declara-
{ion ol war or not] between any two of more of the foliowing coun-
iries: the United Kingdom, the United Siales of America, France the
Unign of Soviet Socialist Republics, the Peopls's Repubiic of China
or

in the event of the hation under whose fiag the Vesse! sails be-
coming involved in war (whether there be & declaration of war
or not}

mither the Owhers or the Charierers may cancel this Charter. where-
upon the Chartgrars shall re-deliver the Vessel ta the Cwners n ac-
cordance with Cleuse B, it she has cargo on board alier discharge
thereat at destination or i1 debarred under this clause fram reaching
or entering ft at 8 near CPEN ang sale port as directed by the
Ownears, of il she has no £argd on board, 82 the port 8t which she
then is or it & sea Bl & hear open Bnd safe port as directed by the
Owners. In all cases hire shall continue to be pzid in accorance
wilh Cilause 7 and excepl as eloresaid all other provisions af this
Cnarler shail apply until re-delvery.

(F) 1 in compliance with the pravisions of this clause anything is
done or is not cone. such not ‘o be deemed & deviation

Section (L) is optiona! and shouwid be considered deleled wniess

agreed according to Box 35
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24, Genaral Average 423
Genera) Average to be setlled in the place stated in Box 3 according 424
to York/Antwerp Fules, 1874, Hire not to confrivute to General 425
Average. 426
25. Fumigstion 427
Expenses in connection with fumigstions and/or quarantine ordered 428
because of cargoes cerried or ports visited while the Vesset Is 429
empioyed under this Charler to De for the Charterers’' accounl, Ex- 430
pensas in connection with all other fumigations andjer quarantine 431
1o be {or the Owners' account. 432
28. Funnel Mark 433
The Charterers to have the option of painting the Vessel's funne! 434
In their own colours, but tha Vessel to be re-delivered with the 435
Owners' eotours, Painting end repainting 1o be for the Charterars’ 436
accounl gnd time to count. The Charlersrs also to have the option 437
of flying their house flag during the currency of this Charier. 438
27. Supercargo 439
The Charterers to have the option of placing a Supercargo on board, 440
they paying the price stated in Box 37 per day for lodging and 441
victuailing at the Master's table. 442
8. Meah 443
The Qwners t¢ victual pliots and Cusloms officers and elso, whan 444
authorisgd by Charterers or their Agents, to victual tally clerks, 445
stevedores' foremen, Charterers’ guests, etc., the Charlerers paying 446
the price siated in Box 38 per man par mea!, for all such victualling. 447
29. Light 448

The Owners to supply light on deck end In boids, as on board at 448

ell times, free of expense to the Charlerers, unless ejectrical ciusters
fram shote are compulsory, in which case same to be for the
Charterers’ gccount, ’

450
451
452

Deep Sea Time Charter
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30, Stevedoring Damagse

.

The Owners to instruct the Master to report In wriling 1o the Super-
cargo, It on board, and 10 the Charterars and/for their Agents at the
port involved, about any stevedoring damage caused to the Vessel
Such reports to be made immaediately after the damage Is dane
unless the damage could not be delecled et once In spite of close
supervigion of the stevedoring.

Baltest

[ any ballast is raquired, all expanses for same, including time used
in toading and discharging, to be for the Ownars’ account.

. Arbitration

Any dispute arising under the Charier to be referred to arblitration
In London, ona Arblirator to be nominated by fhe Owners and the
other by the Charlarers, and In case the Arbitralors shall not agree
then o the dsecision of an Umpire to be appaintad by them, the
award ot the Arbitrators or the Umpire 10 be finai and binding upon
both parties.

If aither of the appointed Arbitrators refuses to act, or [a incapable
of acting, or dies, the party who appointed him may appolnt a8 new
Arbitrater in his placs,

If one party fails fo appoint an Arbitrator, alther originaily, or by
way of subsiitution as aforasaid, for seven clear days aher the other
party, having appointed his Arbitretor, has served the party making
defauylt with notice 1o make tne appoinitmenti, the party who has
appointed an Arbitrator may appoint that Arbitrator to ect as sole
Arbitrator in tha reterance and his award shall be binding on both
pariieg as if he had besn appointed by consant.

Commission

The Owners tOJ:ay a commlsaion gt the rate stated [n Box 39 to the
party mentioned in Box 39 on any hire pald under the Charter but
in no case lass than is necessary 1o cover the actuasl expenses of
the Brokers and a reasonable fee for their wark. It the full hire is
not paid owing to breach of Charter by aither of the parties the
party liable therefar to Indemnily the Brokers mgainsi their loss of
commission.

Should the parties agrea to cancel the Charter, the Qwners to in-
demnily the Brokers mgainst any loss of commission but In such
case the commission not 1o excesd the brokerage on one yaar's
hira.
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RECOMMENDED 1 9 ) O

THE BALTIC AND INTERNATIONAL MARITIME CONFERENCE
UNIFORM GENERAL CHARTER (A5 REYISED 1922 and 1876}
INGLUDIRG “F.1.O." ALTERNATIVE, ETC,

{To b used lor trades for which no approved form Is in torce)
CODE NAME: “GENCORKR" .

2. Place and dale

3. Owners/Place of bubiness {Ci. 1)

4. Charterers/Place of business (CI. 1)

5. Vessel's name (CI. 1)

€. GRT/NRT {Ci. 1)

7. Deadwelght cargo carrying capacity in tens {abt.) {Ci. 1}

9. Expectied ready i¢ load (ably (Cl. 1)

8. Prasent position [Cl. 1)

10. Loading pert ar place (Cl. 1)

11. Discharging part or place (CI. 1)

12. Cargo {also stale guantity and margin in Owners' option, il agreed: if juli and complete cargo not agread state "part carga™) (Ci. 1)

13. Freight rate (alsc stats if payabie on delivered or intaken quantity] (Gt. 1)

. Freight payment (state currency and method of payment; alse beneficiary
and bank account} (Cl. 4)

15, Loading and discharging costs (statg alternative (&) or (b) of C!. 5;also
indicate if vuael is geariess)

16. Laytime {if separate |aytima for oad. and disch, is auread till in &) and b}
if tolai laytime 1or load. and disch., {ill in ¢) only ) {CI. B)

a) Laytime for loading

17, Shippers (state name and addrass) (Cl. 6)

b) Laytime lor discharging

t) Total taytime fcr loading and discharging

18. Demurrage rate (lpading and discharging) {Cl. 7)

19. Canceiling date (ClL. 10

20. Brokersge commission and o whom payable {Cl. 14)

21. Additicnal clauses covering apecial provisions. if sgreed.

L

it is muluafly agraed that this Contract shall be psrformed subject to the conditions contained in this Charter which shall inciude Part | as well as Part i),
In the event of a cantlict of conditions, the provisions of Part | shall prevail over these of Part H 1o the exient of such conflict,

Signaiure {Owners)

Signhature {Charterers)

Printed and sold by Fr. G Kaudtzon Ltd.. 55. Toldbodgade, Copenhagen, by auinonty ¢f The Ballic and inlernanonal Manmme Canterence (BIMCOJ Copennagen.
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PART Il
"Gencon' Charter (As Revised 1922 and 1976)

including “F.1.O." Allernaiive, etc.

It is agreed hetween the party mentionad In Box 3 as Owners of the
steamar or motor-vessel named in Box 5, of lhe gross/nett Register
tons indicated in Box 6 and carrying about the number of tons of
deacdwaight cargo stated In Box 7, how in position as stated in Box 8
and expected ready toc load under this Charter about the date in-
ﬁ:cated in Box %, and the party mentioned aa Chanerers in Box 4
at:
Tha said vesse| shall procead to the ioeding port or piace ststed
in Box 10 or s hear thersio as she may safely get and lie always
afloat, and thare lord & full and complete cargo (if shipmeni of deck 1
cargo agreed same to be at Gharterers’ risk) as stated in Box 12 1
(Charterers to provide &li mats and/er wood for dunnage and any 1
separations required, the Owners allowing the use of gny dunpage 1
woad on boerd H required) which the Chanerars bind themsalves te 1
ship, and being so loaded the vesse! shall proceed to ihe discharg- 1
ing port or place stated in Box 11 as ordered on signing Bills of 1
1
1
2

1.

Lading or so near thereto as she may safely ?et and He always
afloat and thers deijver the targo on belng paid freight on delivared
gr Ir;t;kan quantity as [ndicated in Box 13 at the rate stated in
ox 13

SWm LU hWRN SO~ b Wk -

2. Owners’ Responsibility Clause
Owners are 10 be respansible for less of or dnmaae to the goods
or for delay in delivery of the %aods only in case the loss, damage
or delay has been caused by the improper or nagligent stowage of
the goods {unless stowage performed by shippersiCharterars or their
stevadores or ser\rams?_| or by personal want of due ditigence on the
part of thae Owners or their Manager fo make the vessel in all respects
saaworthy and o secure tha! she is properiy manned, eguipped and
::pplied or by the personal act or default of the Owners gr their
anager.

And the Owners are responsible for no loes or damage or delay
warlsing tram any other cause whatsoever, even from the neglect or
defautt of the Captain or crew or some other person empioyad by the
Qwners on board or pshore for whose acts they would, but for this
clauss, be responsibie, ar from unseawarthiness of the vessei on
loading or commencement of the voyade or at any time whatsoever.
Damage caused by contact with or leakage, smell or evaporation
from cother goods or by the inftammable or explosive nalure or in-
sufficient package of other goods not to be considerad as caused
by impropar or negligent stowage, even if in fact so caused.

Devislion Clause

The vessel has liberty to call at any port or ports in any order, for
any purpose, to sail withou! pilots. to 1ow angor assist vessels in
all situations, and Blsc to deviate for the purpose of saving life and
or property.

3.

4. Payment of Fraight

The fraight 1o be paid in the manner prescribed in Box 14 in cash
without discount on delivery of the cazgc at mean rate of exchange
ruling on day or days of payment, the receivars of the cargo being
bound to pay freight en accourt during dalivery, it required by Cap-
tain or Owners.

Cash for vessel's ordinary disbursements at port of loading fo be
advanced by Charterers it require¢ at highest current rate of ex-
change, subject to twoc per cent. o cover Insurance angd othar ex-
penses,

§. Loading.Discharging Cosis

*{g) Gross Terms
The cargo to be brought alongside in such a mannar as io enable
vessel 1o take the goods with her own tackle. Chanterers 1o procure
ang pay the necessary men on shore or on boarg the lighters to do
the wark there. vessel only heaving the cargo on board.
If the loading takes place by elevator, carge 1o be put free in vessel's
holds, Cwners only paying trimming expanses.
Any pieces and/or packages of cargo Over two lons weight, shall be
ipaded, stowed and discharged by Chartarers al their risk and expense,
The carge to be received by Merchants at their risk and expense
alongside the vessel not beyond the reach of her tackle,

*(b) F.i.0. and free stowed 'trimmed
The cargo shatl be brought into the hoids, loaded. stowed and-or trim-
med and taken from the holds and discharged by the Charterers or
gwir Agents, free of any risk, liability 2nd expense whatsosaver 1o the

wners.
The Qwners shall provide winches, motive power end winchmen from
the Crew if requested and permitted; if not, the Charterers shall
provide and pay for winghmen from shore and or cranes, if any. (This
grovi“sﬁi)on shali not apply if vessel is gearless and stated as such in
ox 15).

*indicate giternative faj or (b). as agreed. in Box 15.

6. Laylime

*{a) Separate jaytime for loading and discrarging
The carge shall be Joaded within the aumber of running hours as
indicated in Box 16, weather permitting, Sundays and hclidays ex-
cepled, uniess used, in which event time aclually used shall count.
The cargo shall be discharged within the number of running hours
as tndicaled in Box 18, weather pearmitling. Sundays and holidays ex-
cepted. unless used, in which event time actuatly used shall count.

* (b} Totel laytime for loading and discharging

The cargo shall be loaded and discharged within the number of total
running hours as indicated in Bax 16, weather permiliing. Sundays and
holidays excepted. unless used, in which event time actuaity used
shail count.

{¢] Commencemen! of faylime (loading and discharging)
Laytime for loading and discharging shall commence at 1 p.m. if
notice of readiness is given belore noon. and at § am. next working
day it notice given during office hours after nogn, Notice at loading
port to be given 1o the Shippers nemad in Box 7.

T{rne actually used befare commencement of laytime shall count.
Time lost in waiting for berth 1o count as loading or discharging
time. as the case may be =}

* indicete efternative (a) or (b) as agread, in Box 16. 100

7. Demurrage 101
Ten running days on demurrage at the rate siated in Box 1B per 102
day or pro ratz ‘or any pari of 2 day. payabie day by day, to be 103
allowed Merchants altogether at ports of loading and discharging. 104

10.

"

12

13

14,

15

16.

Lien Clauss 105
Owners shall have a iien on the cargo for freight, desd-freight. 106
demurrage and damages far detention. Charlerers shall remain re- 107
sponsible for dead-freipht and demurrage [including damages for 108
detention), incurred at port of toading. Charterers shall elso remain 102
responsibie for freight and demurrsge (inciuding damages for delea- 10
tion} incurred at port of discharge, buil only to such extent as the 111
Owners have been unable 1o oblain payment therao! by exercising 112
the lien on the cargo. 1

Bllis of Lading 114
The Captain lo sign Bills of Lading at such rate of freight as 115
presentad without prejudice 1o this Charlarparly, but should the 116
freight by Bills of Lading emount to less than the totai chartereg 157
freight the difference to be paid to the Captain in cash on signing $14d
Bilts of Lading. 149

120

Canceliing Clause
Should the vessel not be ready to load (whether in barth or not) on 121
or batare the date indicated in Box 19, Charterers have the option 122
o! cancelling this contract, such option to be declared, it demanded, 123
gt least 48 hours before vessel's expected arrivat at port of joading. 124
Shculd the vessel be delayed on account of average or otherwise, 125
Chartersts to be informed as soon as possible, and if the vessel is 126
delayed for more than 10 days aller the cay she is 3tated to be 127
expectad ready to lpad, Charterers have the option of cancaeiling this 128
cantract, unless a cancelting date has peen agreed upaa. 129

General Average 130
General average {o be settied according te York-Antwerp Aules, 131
1974, Proprietors of cargo lo pay the cargo's share in the generat 132
expenses even il same have been necessitated through negiect or 133

default of the Owners' servants (see clause 2} 134
Indemnity 135
Indemnity fer non-performance of this Charterparty, proved damages, 136
not exceeding estimated amaount of freight. 137
Agency 138
in every case lhe Owners shall appoint his own Broker or Agent toth 1239
at the port of joading and the part of discharge. 140
Brokerage . 141
A brokerage commission at the rate stated in Box 20 on the freight 1125

earnad is due 10 the party mentioned in Box 20.
In case of non-gxecution at least .y of the brokerage on the estimated 144
ameunt of freight and dead-freight to be paid by lhe Ownaers to the 145
Brokers as indemnity for the lafter's expenses and work. In case of 146
more voyages the amount of indemnity te be mutually agreed. 147

GENERAL STRIKE CLAUSE 148
Neither Charterers nor Owners shall be responsible for the con- 149
sequences of any sirikes ar lock-outs preventing or deiaying the 150
futfilment of any obligations under Lhis contract 151
M there is a sirike or lock-out affecting the ioading of the carge, 152
or any part of it, when vessel is ready {o proceed from her last gort 163
or al any lime during the voyage 10 the port or perts of loading or 154
after her arrival there, Captain or Owners may ask Charterers to 155
declare, that they agree to reckon ihe laydays as if there were no 166
strike or ipck-oul. Uniess Charterers have given such declaration in 157
writing (by telegram. if necessary) within 24 hours. Owners shall 158
have ine option of canceliing this contragt. Y part carga has already 152
been lvaded, Owners must procesd with same. (freight payable on 160
loaded gquantity only} having liberty 1o complete with other cargo 161
on the way for lheir own acecunt, . 162
It there ig a strike ar lotk-ouy affecting the dischargée of the cargo 163
on or after vessel's arrival at or off port of discharge and same has 164
not been aettted within 48 nours, Receivers shall have the cption of 165
keeping vesse! waiting until such strike or lock-out is al an end 166
agasnst paying half demurrage after expiration of the time nbrovided 167
for discharging, or of ordering the vessel to a sale port where she 168
can safely gischarge without risk of being detained by strike or lock- 169
out, Such arders 1o be given within 48 haurs after Captain gr Owners 170
have given nolice to Charterers of the strike or tock-out affecting 171
the discharge. On delivery of the cargo at such port, all conditions 172
of 1this Charlerparty and of the Bill ol Lading shall appty and vessel 173
shall receive the same freight as if she had discharged =zt the 174
original port of destination. except that if {the distance af the sub- 175
stituted port exceeds 100 nauticai miies. the freight on the carge 176
selivered a1 the substituted pori io be increased in proportion. 177

War Risks {“Voywar 1350™") 178
1) in 1hese clauses "War Risks'' shalt include any blockade or any 178
action which is announced as a blockade by any Governmeni or by any 180
beliigerent or by any arganized body. sabolage. piracy. and any actual 181
or threatened war, hostilities, warlike operations, civil war, civil com- 182
motion, or revolution, 183
[2) 't at any time before the Vessel commances {oading. il appears that 184
performance of the contract will subject the Vesse!l or her Masfer and 185
crew Of her cargo to war risks at any stage of the adventure the Owners 188
shali be entitled by letier ar telegram despatchaed to the Charterers, 1o 187
cancel this Charter. 188
{3) The Master shall not be required to load cargo or to continue 183
tgading or to procees cn or to sign Billisi of Lading for any adventure 290
on which or any part al which « appegrs that the Vesse! her Master 191
and crew or her cargo will be subjected to war risks. In the event of 192
the exercise by the Master of his right undger this Clause atter part or 193
tull cargo has been loadec. the Master shall be at liberly either to 194
discharge such cargo at the leoading pert or 1o proceed therewith. 195
In the latter case the Vessei shall have liberly to carry other cargo 196
for Owners' benefit and accordingly to proceed ic and load or 197
discharge such other cargo at any ofher port or parls whaisoever, 198
backwards pr forwards, allhough in a contrary direction 1o or ou! of or 129
beyons the ordinary route. la the event of the Master electing to 200
procsed with part carge under this Clause freight shali in any case 201
be payable on the guantity delivered. 202
{4) I¥ at the time the Master lects lo proceec with parl or lull carge 203
under Clause 3. or after the Vessel has ieft the loading port. or the 204
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PART Il
"Gencon” Charter (As Revised 1922 and 1976)

tnciuding “F.1.C." Alternative, etc.

last of the loading peorts, it moare than one, it sppeers that further 205 17. GENMERAL ICE CLAUSE

pertarmance of the contract will subject the Vessel, har Master and 206
crew or her cargo, to war risks, the cargo shall be discharged, or il 207
the discharge has been commenced shall be completed, 8t any safte 208
port in vicinity of the port of discharge as may be ordered by the 209
Charterers. 11 no such orgers shatl be received irom the Charerers 210
wilhin 48 hours aler the Owners have despatched a request by 211
telegram to the Charterers for the nomination of a substitule discharg- 212
ing port, the Owners shall be a1 liberty 1o discharge the cargo at 213
any safe port which they may, in their discrelion, decide on and such 214
discharge shall be deemeg to be dus {ultiiment of the contract of 215
affreightment, In the even! p! cargo being discharged at any such 216
pther porl, the Owners shali be enfitled 1o ireight as if the discharge 217
had been sffected et the part or ports named in the Bill{$) of Laging 218
or to which the Vessel may have been ordered pursuant thereto, 218

{5} (a} The Vessel shall have iiberty to comply with any direciions 220
or recommendations a5 to loading. departure, arrival, routes, porls 221
of call, stoppages, destination, zones. waters, discharge. delivery or 222
in any other wise whatsoever (including any direction or recpm- 223
mendation nol to go to the port of destination or to delay procesding 224
therelo or to proceed 10 some other parl) given by any Government or 225
by any belligerant or by Bny organized bocy enpaged in civii war. 226
hostilities or warlike operations or by any person ar body acling or 227
putporting to ael as or with the authority of apy Governmeni or 228
belligerenl or of any such orpanized body or by any committee or 229
persons having under the terms ©f the war risks insurance on the 230
Vesse!, the right to give any such direclions or recommendations. I, 231
by reason of or in complisnce with any such direction or recom- 232
mendation, anything is done or is not done, such shali nol be deemed 233
a Sevialion, 234

{0} if. by reason of or in compliance with any suth directipns or re- 235
commendations, the Vessel does no! proceed to the port or ports 236
named in the Bill(s) of Laging or to which she may have been 237
ordered pursuant ithereto, the vesse! may proceed 1o any port as 238
directed or recommended or t¢ any sale gort which the Owners in 239
their discrelion may decide on and there discharge the cargo. Such 240
discharge sha!l be deemed to be due fultilment of the contrect of 241
affreightment and the Owners shall be entitled 1o freighl as if 242
discharge had been effected st the por or pons namsd in the Bill(y) 243
of Lading or ta which the Vessel may have been ordered pursuant 244
thereto 245
(6) Al extra expenses (including insurance costs) involved in discharg- 246
tng carpo at the loading pcn ¢ w0 reaching or discharging the cargo 247
al any pert as provided in Clauses 4 and 5 {b) herec! shali be paid 248
by the Charterers and or cargo owners. and the Owners shall have 248
a lien on the carge for all moneys Sue under these Clauses 250

251
Port o! loading 252
{4) In the event of the loading port being inaccessible by reason of 253
ice when vessel is ready to proceed from her last port or et any 254
time during the voyage ot On vessel’s arrival or in case trost sets in 265
alter vessel'a artival, the Captain for fear of being frozen in is at 256
liberty to isave without cargo, and this Charter shell ba nuli and 257
void. 268
{b} It during toading the Ceplain, for fear of vessel being frozen in. 259
deems it advisable 1c leave, he has liberty 1o dc sc with what cargo 260
he has on board and to proceed to any other port or ports with 261
option of compisting cargo for Owners' benefil for any pont or ports 262
including porl of discharge. Any part cargo thus loaded under this 263
Charler to be forwarded to destination at vessel's expense but 264
against payment of freighl, provided that no exira expensez be ZB6
thereby caused to the Receivers, freight belng pald on gquantity 266
delivered (in proportion it lumpsum), all other conditions as per 267
Charter, 268
{c) In case ol more than ohe loading port, and if one or more of 269
the potts are closed by ice. the Capiain or Owners to be at libarty 270
either to losd the part cargo a! the open port and {illup elsewnerg 271
tor their own accouni as under section (b} or 10 deciare the Charler 272
null and void unless Charterers agree to inad full cargo at the open 273
port. 274
{d) This ice Clause not 1o apply in the Spring. 275

Port ol discharge 276
(&} Should ice (except in the Spring) preveni vesse| irom reaching 277
port of discharge Receivers shall have the optian o! keeping vessel 278
waiting unti] the re-opening of navigation and paying demurrage, or 2789
of ordering the vesse! to B safe and immediately accessibie port 280
where she cen Salely discharge without risk of detention by ice. 281
Such arders 1o be given within 48 hours after Captain or Owners 282
have given nolice to Charlerers of the impossibility of reaching port 283
of destination 284
{b} 1f during discharging the Captain for fear of vesse! being trozen 2BE
in deems i1 advisable o leave, he has liberty 1o do so with whet 286
cargo he has on beard and 1o proceed to the nearesl accessible 287
por! where she tan safely discharge. 288
{c) On delivery of the cargo at such puort, ail conditions of the Bill 289
of Lading shali apply and vessel shall receive the aame freight as 280
il she had discharged at the original port of destination, axcept that if 291
the distance of the substituted port exceeds 100 naulica! miles the 282
freight on the cargo delivered at the substiluted port to'be increased 283
in propartion. 294
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Code Name: Norgrain 89

RECOMMENDED BY

THE BALTIC AND INTERNATIONAL MARITIME COUNGIL (BIMCO)

THE FEDERATION OF NATIONAL ASSOCIATIONS OF SHIP BROKERS AND
AGENTS (FONASSBA) "

AMENDED MAY 1989

NORTH AMERICAN GRAIN CHARTERPARTY 1973

ISSUED BY THE ASSOCIATION OF SHIP BROKERS AND AGENTS (U.5.4) INC.

12
Owners iT iS5 THIS DAY MUTUALLY AGREED. BEIWEER. ..o s e
Wour. Dririeon Ownets Sel[Mon Sell Tamming Bulk Camer
oprgaale Dispoanent Owners of Lhe a 55  Tween Decker........ P Call Sign
Tirecharzered Owrers M.V, Tanker
Chanered Owners.
Dew Buin Dt e ol 1ons of 2,240 oy
of Vel
deadwrright al} iold, or thereabouls. and with a grain cubic capacily availabic for cargo of ....cubic fes) in
scll-blecding wing spaces]
Cimilicaison CLISRE . e SRS SRR [ O
Charserers and e aa bR e SRRt et e Rne L ek anars 1 of Chanerers.
Leading 1. That the sand vessel, bemng tght. staunch srong and in every way it for the voyage. shall with all convenient speed proceed 1o
Poriis}
............. and there load
Bt et . aafe loading berth(s) in Chanerers’ oplion.
Descraption -
of Carge always anoar,  Adulland complets® o bulk of
part
a1 Chanerens’ opsian tons af L0 % more or jess, quantity at Qwners’ oplion
OPSIEH e et 7,000 krios . g Y oplion.
Motice and 2. Owners are 1o give Chanerers (or theit Agems) address "relex AU s ]
Loading Port 15 and 7 days nolice of vessel's expecied readiness (o ioad date, and approximste quantity of cargo required with ihe 15 days' notice. such quantity (o be based on a cargo al Hervy Giram, wnless the
Orders <argo composition has been deglarcd or indicated
The Chanerers ar¢ 1o be kepl continuously advased Dy lelegramiiclex af any slieralion in vessel s zzadiness 10 load duie
Mlaster u apply 1o et ra st oeraa e e A SRS P 1o ee b echi oo eroanR s i en ey (ielegraphic address = "y
for firs1 or soic laading port order  capected feadiness 10 load date bul not sponer than 144 hours before the laydays in Clause & and Charterers of theit Agenis are to give
ordem for first of sobe anding pon witihsn 72 dours of receip: of Musier s wpplication. unlcw given carlier.
Orzrs for srcond pon of loading, if uxed, to be given 1o the Master nos laier than .
Masier is 10 give Charicrers (or their Agents} 72 and |2 hours nouce of vessel's estimaied lime of amival a1 firs1 of soke joading pon logether with vessel's cstimaicd readsneds o load date.
Vesari 3. Vessel is 4o lnad under impection of National Cargo Buresu, Inc in U_S.A. pons or of the Port Warden in Canadian pons. Vessel 15 siso 10 joad under inspection of » Grain Inspecton licetsed fauthorised
Inspection by the United Siaues Department of Agricubture purspant 10 the U5, Grain Siandards Act andior of 2 Grain Inspecior employed by the Canads Deparement of Agnculiure as required by the approprise
nuthorilies. -
I vessel loads at other iran LS. ar Canadian ports, she is 10 ioad under ispection of such nalional andior regulsiory bodies as may be required.
- Wessel is [0 comply with i rales of such authorines, and shall ioad cargo not ding what she can by siow and carty over and 2bove her Cabin. Tackle, Apparel. Provisions, Fuel, Furmiure
and Water. Cost of such mspecucns shall be borne by Qwners.
Lavdavy 4. Laytime for icading. il reauired by Chanerers, not 10 commence befoee 0800 on the day of 19
Cancelling
Sicuid the vessel's natice of read. not be snd picd as per Clause 18 before 1200 on the day of 19
the Chanerers have 1he oplion of cancelling this Chanerparsy any lime therzafter, but pot laker than one hour afier 1he 1ender of natice of readiness as per Clause 18,
Desiianiios 5. On being so loaded, 1he vessel shall proceed ta
as ordered by Chanerers/Receivers®. and deliver the cargo. according Lo Bills of Lading a1
safc discharging benhs in Charierers’ option, vessel beang always afical, on being® / having been* paid freight as per Clauses 8 and 9.
ny Masier 1o apply by radia io (el prapine addresy ")
Pon Grder. for firsL or sole discharging port orders 6 hours befor: vessel is due offiur* and they are 10 give st o solc discharging port ovders by mdio within 48 hours of
receipt of Masket s applicalion Uhicss given earhier. If Masier's application is received on a Saturday, the time alkoved shall be 52 hours instead of 48 hours.
Orders for sexond and/or third port|s) of dischange are 1o be given 10 the Masier not Iater than vessel's amival st first or subsequent port.
Mixsier 30 radio Chanicrers/Receivers |of their Agents) 72 and 24 hours notice of veascl's estimated [ime af arrival ai firs or sole discharging pon. Charierers/Receivers (oc their Agenis) am 1o be kepl
I Iy advised by radinAelcgrampicie of any ions sh such d 1ime of armval.
Wil o8 £ The Master is lo sige: Bills of Ladinp as prescnicd oh Ihe Nonih Amernican Grain Bill of Lading form withou prejudice 1o the lerms, el plions of this Chanerparty. If the Masier slects
Landbing 10 delegate the signing of Bilis of Lading 1o his Agents he shall gives them aviborily to do sa in wiating. copy of which is to be fumished to Chanerers il 5o required.
Resation of 7. Rotation of keading pors istobe in WSS onjing
Puris Chanerers'>
Rouion of discharging ports is 1o be in C‘?:L“‘ opion. but if more 1han Iwo (1) ports of discharge are used roWion is 1o be geographs Io
nesers ™
Freigh! 8. Freipht 10 be paid as lollnws:

per toh of 2,240 1bs./1.000 Kitos*
Charierers have the option of ordering the vessal 1o losd a1

in which case the rae of reight 1o be

per 1on of 2,240 Ibs.f1 000 Kilos.*
*Deheie a3 Mpproprisie
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Chanerers/Reczivers have the pplian of g The vessel todi al

in which case the ralz of freight to be

per 100 of 2,240 bs.s 000 Kilos®
11 more shan ane pan of losding andfer discharging is used. the raie of freighi shall be BB i cveresen s s

9 ia;  Freight shall be fully prepuid on surrender of signed Bilis of Lading in ..

on Bill of Lading weight, discouniless, not returnable, vesse] snc/or cargo lost of ot Tost. Freight shall be desmed eamed a5 cargo is loaded on board

Once the Bills of Lading have been signed. and Charterers call for surrender of Origina! Bills of Lading aguinst freighi payment above, it will be incumbert upén Crwhers of Lheir Agents to comply
wmmediaiety with such call for surrender dunng ofTice hours, Mondeys 1o Frdays inclusive.

hy e seaa R e ek LS L

10. ¢a)* Cargn s tobe Ipaded mnd spoutl Inmmed (1o Masier s satisfaction in respect of sesworthiness) frec of expensc fo the vesse]
Carga is 10 be discharged free of expense 10 the vessel {to Master's f; n respect of hi 3

thy*  Camgois o be loaded and inmmed at Owners' cxpense

Carga is to be discharged free of enpense Lo the vessel (to Master's satisfaction in respect of sea hingss ).
, Chanterers* Chanerers®
11.  Sievedores at loadmg Port(s) arc 1o be appainted by Bumeres and paid by Dwneres”

If stevedores are appointed by Ownars, they are to be approved by Charterers at Joading part(s). and such approval is not to be unrcasonsbly withheld.
Sievedores #l discharging poriis) are 10 be appointed and pud for by ChanerersiReceivers”.

In all cases, sievedores shatl be deemed 10 be the servants of the Owners and shall work under ihe supervision: of the Master.
12. ta;  The vessel s warmranted o be a sell-imming bulk earrier *

non-self-trimmuing bulk carrier”

(h;  Cargomay be loaded inlo wing spaces if the cargo can bleed inte centerhoids. Wing spaces are 1o be spout timmed; any further rimming 16 Wing spaces and any sdditional expenses in
discharging are 1o be for Owners” accouni. and additional urme se used is ROt 10 court as Laytime or lime on demurrage.

13. ¢o: Expenses
(1) All pvertime expenses at loading and dischirging pons shall be for sccount of the party ondering same.

iy If overime is ?'rdered b‘v port authorities or the party cantrolhing 1he loading and/or discharging terminal ar facility all overtime expenses are 1o be equaily shared beiwesn the
Rri£rCrE

Receivers”
tiii) Overtime expenses for vessel's officers and crew shatt alsvays be for Owner's account.

Owners and

th)  Time Counting
1¢ aveneme ordered by Owners be worked during periods excepted from Jaytime 1he sctual time used shetl count: if ordered by Charerers/Receivers, the aclusl time used shall not counl; If ordered by
pott authorities or the party conlrollng the loading and/or discharging termiral or facility half the actual tise used shall counl.

14. Costof cargo separations. including labor used for laying same, 10 be for Charterers account unless required by Owners, in which case all resultant expenses. shall be bome hy the Ownrs. Separations
ordesed by Chanerers shall be made 10 Masier's [CUE ding the requi of the p

I5. ta)  For Qwners' sccounl
Any securing required by Master, National Cargo Bureau or Port Warden for safe rrim/stowage 10 be supplied by and paid for by Owners. and ume so used nol to couni as taytime of lime on demurrage.
Bleading of Bags. 1 any. at dischatge port(s) 10 be 41 Owners' expense, and ime actuakly lost is nol 1o couat

th1  For Charterers’ account
Any securing required by Masier, Naional Cargo Bureau ot Port Warden for safe inm/siowage 1o be supplied by and paid for by Chanerers. and fime sa used 10 eount &5 Inynime oF 11me on demurTage.
Bleeding of bags.  any. a1 discharge port(s| to be a1 ‘MReceivers’ expense.

16.  If afier Joading has commenced. and at any time fler umil ] of g¢. the Cargo is required to be fumigated in vessel's holds. the Owners are to permil same (0 lake place a2
Chafteren’ tisk ang expense, ncluding necessary for dating and victualhng vessel's p I ashore. )

The Chanerees warrant that the fumigants used will not expose the vessel's personnel 10 any health hazards whatsoever. and will comply with curren MO reguiations.
Time losi ta the vexsel is to count at the drmurrage fate.

17. Al each loadmp and discharging part. cos: of firsi opening and last closing of halches and rertoval and rephacing of beams, if any. shail be for Owners” account. Cosi al all other opening and
closing of hatches, remaval and replacing of beams shal! be for Charterers /Receivers’ account. -

18, (g} Notice of Readiness

Notification of vessel's readiness to load and discharge ar the firw or sole loading and discharging por shall be delivered in wriling st the office of Chanerers/Receivers between 0900 and 1700 o all
days encepl Sundays and holidays, and besween 090 and 1200 on Ssurdays. Such notice of readiness shall be delivered whet Lhe vessel is in the ioading or discharging berth if vacant. failing which
from: a Jay berth or anchorage within limits of the poft, or oiherwise as provided in Clavse 18 ¢4) hercunder.

thi  Waiting for Berth Ouiside Port Limits
IF the vesscl 5 prevented from entering the lmits of the losding/discharging port(s| because the first or solc Joading/discharging berth or & lay berth or anchorage is hot wvallabie wilhin he pori kimins.
o on the order of e C. fReceivers of any comp official body or mathority. and the Master warrants thal the vesel is physically ready in ali respecis to load or discharge. the Masier may
tender vessel's notice of nadiness, by radio if desined. Trom the usual inchorage owrside the limits of Ihe por. whethez In Iree prangue or nol, whelher cusioms ehéared of ot If afier eneriag the limits
of the loading pors. vesse| fuils to pass jnspections as per Clause 1 tr; any time 5o jost shall not count as layiime or lime on demurrage froem the time vessel fails inspections until she 1s passed, but if
1his deluy in obikining said passes. exceeds 24 running hours shex at time spent wiiting outside the limits of the port shalt not counl.

{11 Commencemest of Laytime
Following receipt of notice of readiness laytame will commence st 0800 on 1he nexi day nol excepted from laysime. Time inot excepied feom Laytime| actually wsed before commencemeni of laytime
shall count. B

id}  Subseqment Ports

At second of subsequen| port(s) of loading andvor dwscharging, laytime or lime o o shall resume ing from vesscl's ammiva) withen the Limiis of the por or #s provided in Clause IR (b} if
applicable.

tel  Inspection .
Uniess the conditions of Clause 18 {b) apply. at firsl or solc loading port Masier's novice of read! shal! be panied by pass of the Nationat Cargo Burcau/Port Warden and Grain Inspector s

ificute of vessed's readi in akl 10 be Ioaded. for the enlire cargo covered by 1he Chanerpany as per Clause 3. In the event the vesse! Loads in subsequent poris and 1s required 10

re-pass inspeciions in these poas, any time lost thereal in securing the required cenificates shafl nol count as laylime or time on demurrags.
19 (@i Vesstlis o be loaded and disch d within .werking days of 1wenty-four (24} consccutive hours each {weather permiliing).
Sundays and Hohdays excepied.

Th) WYessel is 10 b loaded within working days of iwenty-four (24} consecutive fours each (weather permailing).

Sunday< and Holidays excepied.

() Vesselis lnbe dlsc!w%'ed at the average raie of tans of 2.240 1bs */1,000 kilos.* per working day of twenty-four 124) consecutsve hours
{weather permitting), Sundays and Holidays cxcepied on the basis of the Bill of Lading weight.

idi No(wilhsm\dingmycunomoi’thepoﬂ10lhecumrary.Saiunhy:shallnoicauﬂlasInytimulIoadinllmidu:hugingpmurpomwh:r:u:vuiocingllbormdiurgmnhmdlmgfanhties
ilable on Saturdays of svailable onby at ovemime and/or premium raes.

are
In ports where only part of Sarardays is affected by such condirions, #s described sbove, leytime shal} count uniii the expintion of the last sraight ime period

Where six or more hours of work are performed at normal rates, Saterday shall couns as & full lsy day.

*Delete as appropraie.

n
78

EL

at
81
43

85

87

a9

al

@3

95

97
98
100

101
1a2

103
195
106
1]

1]
11g




Desmas
Despaich
Momey

Shifting

Gear aad
ighis

Seaworthy
Trim

Draflf
Lighterage

Cur Dechs,
etc.

Dues andior
Taxes

Seaway Tolls
WaterPollution

Agents

Strikes,

Stoppages,
[ I8

Exira
lnsurance

P&l
Bunker
Ciavse

Deviation

Lien and
Cesser Clause

Exceptions

Annex VI

page 3

(e)  Intbe event thet the vessel is waiting for Ioading ot discharging berth, ac lkyLime is 1o be deducied dunng such penod for reasons of weather unless the vessel oecupying the loading or
discharging berth In question is aciually prevented from working grain due 1o weather condilions i which cise time %o Jost is not to count

S per day of prarare for pan ala

drscharging poriis). Despaich money 10 be prid by Owners et hail the demaurrage rate for all

20, Demyrmge 3t loading andinr discharging pors is 10 be paid atthe rte of .......
day and shail be paid by Chanerers in respeci of Joading pori(s) and by Chanerers/Rectivers
luytime saved a1 loading and/or discharging ports.

Any time jost for which Chanerers/Receivers are responsibie. which is not excepted under this Charterpan'y, shall count as laylime. until same has expired. thence ime on demurrage.

in respect

21. {a;  Shifing expenses and thme .
{1} Cosiof shifting beiween lnading berths end cost of shifting berween discharging berths. including bunker fuel gsed, (o be for Owners**Chanerers R ecervers ™ sceouni. lime

counling. . .
iy 10 vesse! is required 10 shefi from one ioading or discharging benh 1o a Isy berth or ancharage due 1o subsequent loading or discharging berthis) not being available, all such
shifling expenses, as defined above shall be [or Qwners' * harierers /Receivers'™ account, Lime celnling

{iijy I the vessel shifts from the anchorge or waiting place outside the port limits gither directly tothe first ioading o- discharging berth or 102 1ay benn or anchorags within the port
limits the cosi of taan shifiing shall be for Owners’ sccount and lime 50 used shall row count even if vessel is on demumage.
livi Cosi of shifhg from tay berth or anchorsge within the port limits to fi#s) loading or first discharging berth to be fof Ownery’ &cCount, UME counling,

(bt Shifting in and gut of the pame berth
i vessei is required by ChanerersfReceivers™ 1o shill oul of the loading berth or the dischwging berth and back 10 the same berth, one berth shall be deemed 1o have

been used. bul shufung expenses from and back to Lhe loading or disc harging berh so incurred shali be for Chaftererss '/Receivers™ pccount mnd Jaylime or time on déMurrage shall count.
fer Owenime expenses for vessel's afficers and crew shal] aiways be for Owners’ acrouni.

22, mequired. the Masier is 10 give free use of vessel's cargo gear, including runners. ropes and slings as on board, and power 1o operaie the same:
Wearel's personnel is 10 opernie the gesr if permined to do 0 by shore reguianons. failing which shore operarers are 1o be used.
Such shore pperalors are (¢ be for Owners' sczoun! & loading poris) if the provisions of Clause [0 14) apply. otherwase for Chanerers' actount at Joading and Charterers ™ /Receivers ™™ gocount &7
discharging ponis .
Time lost on account of bre skdowns of vessel's gear essential 10 the loading or discherging of Lhis cargo )8 not L0 count a8 layume or ime on dethurrage, and if Clause 10 70) applies any sievedore
simndby time charges incurred Lhereby shabi be for Gwners' accours

I reyuired., Master shall give free use of the vessel's highting ns on board foc night work.
1t ¢ i al1he Safety af Lile a1 Sea Canvention

inK ding th g
Craricrers fReceivers’ expense a1 discharging poris, and wme used for

23, |fordered 10 be loaded or discharged & 1wa or Mot parts, the vessel is 1o be lefi i seaworthy em 1o Master's
as apphed in (he founiry in which such pons sre siluaied) fof the passage beween ports at Charterers' expense al loading and at
placing vessel in seaworthy trim shall counl a6 lavlime of ime on demurrage

... nehes

inches on Pl of loading and ...

24, Owners warran! the vessel's deepest sall water draft shall noi exceed feet
on mmival a1 first or sole discharging port

Should the vessel be ordered o discharge at  place in which there is not sufficient water for her 1o ge1 the first lide After asrival withoul g Mening, and lie elways afloat. lavtime 1540 counl s per Clause
18 m & safe anchorage for simidar vessels bound for such g place and any ighierage expenses incurred 1o enable hee 1o reach the place of discharge 15 1o be af the expense and nsh of the careo, any
cusiom of the pon of place 10 the contrary ro1withstanding, but time occupied in proceeding from e anchorage 1o the discharging berth 15 Aol 1o courd as laylime or Lme an demurrage

2 safe pon of loading andiar discharging Lics with the Charteress Meceivers® pravided Qwners

Uniess boading and/or discharging pons are numed sn this Ch pany. the responsibility for p
have complied with the maxsmum drsfi hmilations in Lines 174174

25, Ivis wndersiood thal if this vessel is filled with car decks. contmner fittings andior any olher special finings not connecled with the carriage of grain in bulk. any exira expenses incurred in loading
and/or discharging as a result of the presence of such car decks. conminer iMings andior specist fiings are to be for Owners” account. Time 50 lost shall nol £ounl as lavime or lime on demurrage

26.

27, Al St Lawrence Staway and/or Welland Canal1ols on vessel andior cargo assessed by Canadian and Unied Staies Authoritigs are to be paid and pomne by Qwners

2§, Anytime lost on account of vessel's noncompliance with Governmeni andior Siate and/or Provincial regulaiions pertaining 1o water poliut:or shali nol couni as laynme or fime oo demurrage.
29, Owners®/Charicrers™ arc 1o appoini agenls at loading poniis) and mers‘/(',_‘hmmrs' arc 1o appoun: agents a1 discharging ponisi.

In all inslances, agency fees shall be for Dwners * accoutt byt are nat 1 exceed customary applicable fees.

30 M he cargo cannot te loaded by feason of Riots, Civil Commaonions or of 2 Strike or Lock-out of any class of workmen essential 10 |he loading of the cargo, or By reasan of obstrucuons or s'oppages
beyond the control of the Charierers caused by Riois. Civit Commaotions or a Sinke or Lock-out oo Lhe Keilways or in 1he Docks or other loading places. or if the Cargo cannoi be discharged by reason
of Riots, Civil Commotions, or of & Strike or Lock-oul of any ciass of workmen essentiat (o the discharge. the time for loading or discharging. 15 1he case may be. shall not count during Ihe conhinuance
of such causes, provided that a Sinke o7 Lock-0ut of Shippers” andior Receivers’ moen shall not prevent demurrage accruih if by the Use of reasonable diligence 1hey could have obiained other sunable
jabor st rales corrent befare Lhe Sirike or Lock-oul. In case of any delay by reason of the before mentioned causes. no clam for damages or demurrage shall be made by the Chaneren/Receivers of the
cargo of {wners ol the vessel, For the porpose, however. of seithing despatch rebate accounts, any time Jost by Lhe vessel through any of the abave causes shall be counled ay ume used in loading. or
dischargeng. as Ihe case raay be.
31. Loading Forl )

f@: If1he Vessei cannot reach the Ioading pon by reason of icz when she is ready to proceed from her lasi pon. of a1 any time during the voyage. or on her armival. or if f70sl sets 1w aher her
arrival. the Masier ~ for fear of the Vesse! being frp2en in - 1s at libeny 1o leave without cargo: in such cases this Chanerparty shitt be nuil and voud.

th!  1f dunng loading. the Mastcr, for fear of Vesset being froren in, deems 1t advisabic 1o jeave. be has the libeny 10 do 6 with whal carge he has on board and Lo proceed 10 any other pon with
option of completing cargo for Owners* own BCeount 10 &1y pori of pans including the port of discherge. Any pan carga thus loaded under this Chanerpany 1o be forwarded 1o destinalion al Vessel's
cxpense against payment of the agreed freight. provided thal no exira expenses be shereby caused 10 1he Consignees. freight being paid on quanuty delivered (in proportion if lump sam). all ather
conditions as per Chancrpany.

f¢)  incust of more lhan onc loading port, and il otie or mont ol the poris are closed by ice, |he Master or Dwners o be at liberty either to |oad the part cargo at the open port and fill sp elsewhere
for the Crwners” own account ax under sub-clause th) or Lo declars the Chanerpany null and void unless Ihe Charterors agres 1o Joad full cargo a1 the open por.

Voyape and Discoarging Port
¢dt  Snould ice preveni ine Vesse! from reaching the pon of discharge . the Chanerers/Receivers shall have the-oplion of keeptng the Vessel waning until the re-opeming ol navigauon and paying
demurmage or of ordenng 1he vessel 10 a safe and immediately accessible por where she can safely ducharge withawl risk of detention by ice. Such ordert to be piven wattin 4K hours alier the Dwnzrs

or Masizr have given nolke 10 the Chaderers/Reczivers of impossibilicy of reaching pon of destination.

e} during discharging. the Masier, for jear of Vessel being frozen in. deems is advisabie 10 beave, he has iibeny 10 do 5o with whal cargo he haton board and 10 proceed to the nearest safe
and uccessible pon. Such pon 1o be nominated by Chanerers/Rectivers as soon as possible. Bul nol 1a1er than 24 running hours. Sundays and holidays exciuded, of receip of Ownens’ Teguest (o
nominauon of a substitule discharging port. faiing which e Masier will himsell choose ~uch port

1 Om delivery of the cargo at such port, all ¢ondisions of the Bill of Lading snall apply and the Owners shall receive the same freight ay il the Vessel had dischatged al the oripmal pon of
destinalion. excepl that if he distance 10 9w subsiitule pon cacesds 100 naulical miles the fresghi on the cargo delivered al tha port 16 be increused in proponion

32 Any eatrs insurance on carpo incusTed Owing 10 vesse|'s age. class, fag or ownership 10 Be Jor Owners’ AECOUAL UP 02 MBATUM OF oovre- - wocserrrereeocoeeee_20d May be deduried from the

freight. m Chanerens” apnion. The Chanerers shalf furnish evidence af payment supporting such deducuion
3} Thevesse) enall izve the liberty as pan of the contrac voyage to prixtetd to sny pon or pofts al which burker pil 1s availabie for the pumose of buniering at any s1age of the vovage whatsooror

and whether such pors are un or off the direct andror customany rowte or rowtes beiweenany ef 1he ports ef loading or discharge named in s Charterpany and may Ihere lake mil bunkers 1n any guanun
n she discregon of Owners even 1o The full capacity of butker 1anks and deep Lanks and any Giher companmen! in which oil can be camed whether such amonnt 45 or 18 not required for the chartered

voyage
34 Anydevialion in savIng or allempiing (o save [ife of property a1 sea or any reasonable deviation shali not be deemed to be an infringemeni o breach of thas Chanerpany and the Qw ners shall e
be huable for any loss or demage 50l Hng thereirem; provided. awever, thatif the devialien is for the purpost of loading or unicad:ng cargo or passengess il shall, prima fzc e be (e parded as unreasonabls

35 The Owners shall have & lien on the carpa for freight. Geadireight. demurrape. and average contribulion due Lo them under this Chanerpary.

Chanerer” jahilily under this Chanerpany is 10 Ceuse on Cargo being shipped except for pasment of freiphi. deadireight. and demufrage al loading. and excepl for ait olher maiers prossde o7 inthis
Chanerpany where the Chanerers ' responsibiliy is specified

6. Owners shall be bound before and at the beginning of the voyape 1o exercise due dilipence to make Ihe vesse’ seaworiny and to have her properly manned. equipped and supplied and reither the
vEase] por the Masier or Dwners shall be or shail ne neld hable for any toss of or damage or delsy (o e carge for causes excepied by the U.5. Camape of Goods by Sez Act. 1936 or the Canadian
Camage of Goods by Water Act. 1970, or any stalutony re-enactment thereof. .

And neisher the vessel. ner Masier or Quners. nor the Charterers o Recersers shall. unless otherwise in i Charerpars expressly prosdec. he responsiblc for ioss ol of damage of delay 10 0r faslurs
o suppls. 10ag. dricharge or deliver ihe cargo ansing of resuliing from. — Act of God. act of war, act of public encmies. pirates or 25saiNg Hh1EvEs: ATEN OF e AR OF PTIRCES. UIET (F PEOME. 217

under depal progess, provided Dond i prompily furnished 10 release e vesel or carpo: floods: fires: blockades. niots: insurrections: C1v 1l COMMOUGDy €arthyuahss. explastims N(rexcepiom
the Chunerer: ar Receivers under this cliuse shall reheve the Chanerers of Recen ers of or dimitush their obliganans {or payment of am sume die to the O pers under provisons nl Thie Crans

® Delete as appropriaie
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3. 1fuhe vessel loads in the U.5. 4. the U.S.A. Clause Parsmoun: shall be incorporsied in ali Bills of Lading and shalt read as follows:

*"This Biit of Lading. shali have effect subject to the provisions of the Cermiape of Goods by Sex Act of the United States, approved April 16, 1936, or any starviary re-cnactment thereof, which shall
be desmed 1o be incorporaied herein, and nothing herein contined shali be decimed a surteader by the carmicr of any of 1ts rights or immunitics or an increase of any of it responsibilities or lisbilives
under 1aid A<t If any term of this Bil) of Lading be repugnant (o said Act 1o any xtent. such terms shall be void tn that extent but no further,”

3B.  If the vessel loads in Canada the Canadian Clause Paramount shat! be incorperated in all Bills of Lading and shall resd as fallows:

“This Bill of Lading. so far as it relaies w the carringe of goods by waics, shall have effecl, subjeci 1o the provisions of the Carmiage of Goods hy Waier Act. 1970. Revised Statutes of Canada,
Chapicr C-13, enacied by the Parliament of the Dominian of Canada, or any suutory re-gnactoent thereof, which shall be decmed 1o be incorporated herein, and nothing herein contained shall
be deemed a surtendes by the cacrier of any af its fights of immunities of an increass of any of jls responsi es or fia e under the said Act. If any werm of Lhis Bill of Lading be repugnani ta said
Acl to any exient, such lerm shall be vaid 1o that extent, but no further.”

39 the habilily for any collision 10 which the vessel 15 involved whilz performing this Chanerparty falls to be de din dance with the laws of the Uniled States of Amenca. the foliowing
ciaysz shall apply:

“H the wesscl comes mio catlivion with analher vessel 8+ a reselt of the negligence of i other vessch and any acl, neghect or defaull of the master, mariner, pilot of the servants of the Carriee 1 the
navigaion or in the management of the veasel. the owner of the goods carried herzunder will indemnify the Carmier again lass or i 16 the other or non-canying vessel or her owners i1 50
Tar as sych loss or liability represents boss of or damage to or any clatm whatsoever of the owners of the said goods, paid or payabie by i T Of NON-CAITYINE vessel or her owness 1o the owners of
the said goods and st ofl. recouped or recovered by the other ar nan-carrying vessel or her owners as pan of their ciaim agmnsl the Cirtying vessel or Carmier”™

The foregoing provisions shall aiso apply where the Grwners, operators or those i charge of wny vessel or vessels or objects other than, or in sddilion 1o, the colliding vessels or objects are ai fault in
nespecs (o 2 collision of contact

The Chanerers shall procure that all Bills of Lading ssued under tus Chertespany shall contain the same clause.

40 Gemeral Average sMall be adjusted according 10 the York/ANUwErp RuCS 1974 i SHAI DE SEIIEA I ..c....ooreercecevuressasessiesssssnssseesssssecsssecoeeesbees oot esebeesesserssereeessers s esees sseenteessseers eeee

Whene the adpusimen 1s made in accordance wish the law and practice of the United Siates of Amenca. the fotlowing clause shall spply:

ke evenl of accident. danger, damage ar disaster before of afier commencement of the vayage. resulting from any cause whatsoever. whether due o negligence or nat, for he conseguence: of
which, the Carrier 15 not responsibie, by Statute, contract or otherwise, the goods, ahippers. consignees or owners of the goods shall contribute with the Carrier tn general average (o the paymenl of any
sacrifices. losse< of expenses of a general average naure that may be made or incurred and shal) pay salvage and special charges incurmed i respect of the goods

I a salving vessel 15 owned or operaied by the Carrier. salvage shall be paid for as fully as if the said salving vessel or vessels belonged 10 strangers. Such depatit as the Carrier or his agents may deern
sufficient 1ocover the estimaled coniribution of the goods and ary salvage and special charges thereon shall. »f required. be made by the goods, shippers, consigness or owners of the goods 1o the Camer

before delivery.”
The Charterers shall procure (het ait Bills of Lading issued under this Charterpanty shail coniain the sare clause
LI ._._.nZxa_n_...:s__:E_xﬁ..:anE.a.::.Em._m_.m:_un_,_.hn_=m.oqusq.c_onxu..._nn_82E.:.:Ew_!=:En__942522.0:21:::2:5:; consider dang or impossibl

ieenter of reach,
2. A; Ifany pon al loading or of discharge named in this Charterparty or 1o which the vessel may properly be ordered pursuans 1o the terms of the Bills of Lading be blockaded, or

81 iTowing to any war, hoslilizes, warlike operatmns, civil war, civil commotions, revolutions, or the eperzhion of intemaucnal law fa) entey 1o aty such port of loading ar of discharge
o the Joading or discharge of curge at sny such pon be considered by 1he Master ar Owners in his or their di dangs or (k) it be dered by Lhe Masier or Owners in his or thear discreuon
dangerou ar impossible for 1he vesset to reach any such port of loading or of discharge - the Charierers shabl have ihe right to order the cirgo or such part ol 1L s may be sffecled (o be loaded or
drcharged at any other safe port of loading or of discharge within the range of loading or discharging ponts respectively established under the provisions of the Chanerpany {provided such ather pont
is not blockaded or thal eetry thercio oz ioading or discharge of casge therzal is not in Lhe Masser's or Owners' discretion dangerous o+ prohibited). I in respect of & pont of discharge no orders be
recerved fmm the Charterers within 48 hours afier they or their agents have received from the Owners a request for the nominauon of a substitute port, the Cwhers shall then be at liberty 1o discharge
1he cargo at any wale port which they or the Masier may in their or hes discrelion decide on {whelher within the range of discharging porty esuablished under the provisions of the Chanerpary of not)
and wuch dischasge shall be deemed (@ be due Tulfilment of the contract or coniracts of alfreightment so far as cargo so discharged is concermed. In the event of the cargo beang loaded or dischargee at
any such other port within the respeciive range of loading or discharging pans esiablished under the pravisions of the Charterparty, the Chanerpany shall be read in respect of the freight and all other
condilions whatwoever as if the voyage performed sere that angimally designaled. In the cvenl, however, thal The vessei discharges the cargo at a pont vulside 1he range of discharging ponts esiablished
under Ihe pravisions of the Chanerpany. fresght shalt be paid as for the voyage anginally d and wll extra involved in hing the aciual pon of discharge and/or discharging the carge

thereat shall be paid by Ihe Charterers or Cargo Owners. In this lantier eveni the Owners shall have 3 lien oa (he cargo for mil such exira expenses,

3. ‘The vesse! shall have libeny 1o comply with any d orr d A8 (0 departure, arrival, routes, ports of call. sioppages, destinations. zones, walers. deivery or in any other
wise whatsocver given by the gnvemment of the nauon under whose ftag the vessel sails ar any olher gor or local authonty including any de facto governmeni or Jocel authonty or by any
persen of body acing of purponing [o act as or with the authory of any such government of authority or by any commiltee or person having under the 1erms of the war risks insurance on the vessel
ihe nghl 1o give any such directions or recommendanions. If by reason of or in'compliance with any such d orr g is done gr is not dane such shall not be deemed a
devianon

I by reason of orin comp wilh any such di or iens the vessel does not proceed 1o (he pors ar ponts of discaarge arginatly designated ot 1o which she may have been ordered
pursuanl to the terms of the Bills of Lading. the vessel may procesd to any safe por of discharge which the Musicr or Crwers. in his or Iheir discretion may decids on and there discharge the cargo. Such
discharge shall be deemed o be due fulfilment of the contract or contracts of affreightment and the Owners shall be entitled to freight as if discharge has been effectad at the port or ports originally
designaled or vo which 1he vessel may have been ordened pursuant to the verms of the Bills of Lading. All exira cxpenscs invoived in neaching and discharging the cargo al any such other port of discharge
shall be paid by the Charterers and/or Cargo {rwners and the Cwners shall have 2 lien on the cargo for freight and all sbch expenses,

42, Anaddress ission of % on gross freight, deadfresghl and Tage is duc lo Ch ai time freight andfor demiurage is paid,

vessel Iost or not lost. Charterers having the nght to deduct such commission from payment of freight andsar demyrrage.

43, A brokerage commussion of ... % on gross freight, deadfreight. and demurrage is pavable by Owner to

attime af receiving freight payment andfor desurrage paym: . vessel lost er nol last.

44, Charterers have the privilege of iranslesring/assigning/releting al? or pan of this Ch pany 16 others (g g to the Owners the due fulfilment af this Charerparty).

45, u) New York. Al disputes ansing out of this caniract shall be arhilraied at New York in the following manner, and be subject to U.§. Law:

One Arbitraior is 1o be appointed by each of the panies heceto and & third by the 1w o 50 chesen. Their decision or that of any two of them shall be final. snd for the purpose of enforcing any award, this
agreemehl may be made a rule of 1he coun. The Arbirators shall be ial men, with shipping malters. Such Arbitration is to be conducied in accordance with the suiés of the Sociely
of Maritime Arbitrators Inc

For dispures where 1he total amousi cigimed by cither pany does not exceed LS §......... % the arb shall be conducted in d with the
Shanened Arbitration Procedure al the Sociely of Mansime Arbilralors inc. :

th: Lendon. Ali disputes arising out of this coatract shaf be arhitratcd at Lopdon and. anless the panies agree forthwith on 4 single Arbitrator, be referred 1o the final arbilrament of 1wo
Arhilralors carrying on business in London who shall be members of the Baliic Mercantile & Shipping Exchange and engaged in the Shipping andsor Grain Tredes, one 1o be appointed by each of the
parties. with pawer 1o such Arbiraion 1o appoint an Umpire. No award shali be quesiioned or invalidated on the ground 1hac any of the Arbitrators is not qualified as above. unless objecuen © his
action be taken before the award is made. Any dispute arising hereunder shall be povemed by English Law.

For disputes where the toral amount claimed by ither panty does not exceed L5, $ “* the arbil shall be d in accordance with thz
Smait Clavns Procedure of the London Mantime Arbiiraiors Associatson

*“Where no Ggure s supplied 10 the blank space ehis provision onby shalt be voud but the other provisions ol 1his ciavse shall have full Torce and remain in effect.
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Codename: “Multiform 1982" (Revised 1986]

This Charter Party is not designed

AWNEX VII

The Shipbrokmg O rgannations of Austna, Brazil, Denmark .
Finland. France, Federat Republic of Germany, Greece
Ireland, Italy, Maita, Morocco, Netherlands, MNorway
Portugal, Singapore, South Africa, Spain, Sweden, United

for use in the Container trade,
Kingdom, U.S.A. Uruguey snot Yugoslavia, have approved

Vol
Description

Loating Plcs
and Cergo

Orders for
Leading Port{s)

Rotatien

Discharging
Pace

Orders for

AT 1S THIS DAY MUTUALLY AGREED between.

2.

Discharging Pori(s)

Rotatign

Laydays snd
Cancalling

4,

Q71 SR SR <1 b SR 1.5 SRR

this document.

The Federation of National Associetions of Ship Brokers and Apents
FONASBA
MULTI-PURPOSE CHARTER PARTY 1982

Lo o S VO PO R OV OO PR UUPSYRUSEUUUVPPRIURTUUT | - O

the Owners/disponent Owners, hereinafter called The QWIers, BF The VST, ... oo oo e oeeeee oo eeee e eesortor e e etsseee s ane s ore

(85 CIBSCTIDEO MBIEUMET], MOW. ... ittt sttt eeeeis s bt <ot e et ees 82 as 4ot o 21858 et ee e s em b s o2 emae e et a8 2o b bt 2ms
and expecter ready 10 load under this Charter Party @bowt.........coooiiioii e e evssee e e, DN DET present position,

L OO U RP PO SURPORPORUUPIR {3 T3 ¢ -1 114 1 1

The Owners gescribe the vessel as; Built 19, FIag e GISSEE it e
Summer deadweight aii totd of about

Metrie/long tons on 8 draft O e IR SBIT WEtRT

Number of deeks. ..o oiviriieinicirne s cesneceeree. NUMBET ©F ROIS .. covcver e v ceeve e, NUMBDET 0F RATEREBS. .ot

Type of hateh covers in main and tweendecks (Bnd Sizes if FEQUIrE ). i e e st e e s e

Cubic feet grain/bsle in main haids and tweendecks .,

Cubic feet grain/bale in other LomMPartmMENts available fOr IO ... ivviee e rere e e e e er e de bonb s arnsseree fba e s s srmembeb e s e se e b 1o

Engines placed........coveivienceene. Bridoe placed........oveveeee v, LEAGED pverall s
Type, number and capacity of cargo litting gear...........

. mnnc!long tons S.W L.

That the said vessel, being tight, staunch and strong and in every way 1t for the vovage, shall with all convenient speed proceed to

- ordered by Chanerers or so near thereto as she may safely get and there Ioad al one or two safe berths, as ordered bv Chir'terers.

always afioat, a full and complete/part cargo of MINIMUM ..o e e eeein . 1005 0 1000 Kilos and maximum

e 0NS OF 1000 KOS, eii v i e st QUBNTITY 0 tHE

MasTEE'S BPTION, BT s e e cts e e s iuesrer e st b bsepe s avme s mrmbat ayse sn s mems 10 0s e nss st s a8 o S mmaR st shen 10 2b e soe b smn s sr e R e an

If the vessel |pads at mare than one port, the rotation shall be

. Bring $0 1080ed, The VESSET Shall PROCERI 10 ...ioi oo oo oo e e e e e e et e e et et e e et ee1e e e et et et eea et oot een pAY ettt et et A et

#s ordered by Charterers, or s0 near thereto as she may salely ge1 and there deliver the cargo at one or two sale berths, as ordered by
Charterers, always afloal. Owners guarantee the vessel's deepest dralft in saltwater on arrival ai fist or sole disch#roing port shall nprt

exceed..

The discharging perts) shall be deciared Iy Charlerers not later than ..

H the vessel discharges a1 moare than ane pnrt, the rolation shail be__ ...

...and shoulg the vessel’s morice

Laytime for lcading shail not commence before OBOO hours 0N ..o ciee e
of readingss not be given betore 1700 hours on.. . .in accordance with Clause 7, the Charrerers shall, ar
any lime thereafter, but no1 later than the hrne when such natice has been delwereu have the option of cancelling this Charter Parry

H, prior to Tendering notice under this Charter Party, the vessel’s cancelling date has already passed or, which ever first occurs, the
vessel has begun ner approach voyage and in the ordinary course nf events would be unable to tender notice befare the cancelling
date, the Owners, having given a revised expected readiness 1o toad date, may requite the Charterers to declare whether they elect 1o
cancel the Charter Party and Charterers sha!l be given up 1o 48 running haurs 1o make This declaration. Should the Charterers not elect

Anoex VII
page 1
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Freight 5.

Costof Loeding &.

and Discharging
Stevedores

Notice of 7.

Readiness/Time
Counting

Rate of Loading 8.

snd Discharging
and
Excepted Time

Demurrage and 9.

Despatch

Notices 1Q.

Opsningand 11,

Closing of
Hatches

Gear and 12

Lights

Separstions 13.

Grab 14,
Discharge
Stevedore 15,
Damage

to cancel, the cancelling date shatt be extended by three running days, Sundays (or their equivalents) and holidays exciuded, from the
vessel's revised expected readiness ta load date, This provision shall be without prejudice 1o any ciaim the Charterers may have as 1o
Owners' possible misrepresentation of the vessel’s expected readiness date and/or laydays/cancelling dates contained herein.

The freight is to De paid at the rate of.............
and is to be paid in the following manner:—

..per ton of 1000 kilos on gross Bill of Lading weight

The {reight shatl be deemed earner as cargo is ivaded on board and shall be discountless and non-returnable, vessel and/or carga lost or
not lost.

The cargo shall be loaded, stowed/trimmed and discharged, to the Master's satisfaction in respect of seaworthiness, free of expense to
the vessel.

Stevedores a1 loading and discharging ports are to be appointed and paid by Charterers. The stevedores shall be deemed 10 be the
sarvants of the Owners and shall work under the supervision of the Master,

Norsification ¢f the vessel's readiness to load/discharge at the first or sole joading/discharging port shall be delivered in writing at the
office of the Shippers/Recewvers or their agents between 0900 hours and 1700 hours on any day except Sunday lor its local equivatent)
and holidays, and berween 0800 hours and 1200 houts on Saturday lor its local equivalent), Such notice of readiness shall be delivered
when the vessel is in the loading/discharging berth and is in all respects ready to load/discharge. However, if the loading/discharging
berth is unavailable, the Master may give notice of readiness on the vessel’s arrival within the port or at a customary waiting place ous-
side the port limits, whether or not in free pratique and whether or not ¢leared by Customs. At the first or sole toading/diseharging
port laytime shalt commence at 1300 hours if notice of readiness is given before moon and at 0800 hours on the next working day that
is not excepted trom laytime, if notice is given after noon, unless sponer commenced, in which case only time actualiy used shall count
against laytime. At any other loading/discharging port laytime shall commence on vessel’s arrival as above, However time shifting from
the waiting place (s} to the loading/discharging berth shall not count even if the vessel is already on demurrage.

It the vessel is found not to be rezdy to load or discharge, the time taken to make the vessel ready is not to count as laytime o Time
on demurrage and al! expenses to make the vessel ready shall be for Owners’ account,

:’rmfided Charterers consent to loading before lay days [as shown in Line 45) commences, any such time actually used snall count against
aytime,

The cargo shatl be:— (a) ioaded and stowed/trimmed at the average rate of........... ...tons of 1000 kilos and discharged at the

average rate of tons of 1000 kilos, both per working day of 24 consecutive hours, weather permitting, Sundays
|or their local equivalents) and Hoiidays excepted uniess used when only time actually used shall count.

OR (b} loaded, stowed/trimmed and discharged within... .working days ot 24 consecutive hours, weather
permitting, Sundays (or their lecal equwalems] and Hohdays excepted unless used wh-n only time actually used shall count.

If the vessel is longer detained in lnadmgldlschargmg demurrage is to be paid by Charterers to Owners at the rate ...
b ettt e bbb e et [, ...per day of pro rata.

For Iavnme saved in Ioadmgfdlschargmg Owners are to pay Charterers despatch money at the rate of half the demurrage rate per day
or pro rata. o

(a) The Owners shail give............days" approximate and..........days" definite notice of the vessels readiness 10 load date and shall

confirm her ETA at the tirst 10ading part 48 and 24 NOUTS in BOVEMCE, T0....iiuriiceerii s iceersvmresreeess tarssaremssesasmss ars sesmsstsnsegesseessastanessssnsssarins

{b) Upon the vesse!'s sailing trom the [last} loading port, the Master shali radio to,...,

giving the sailing time, the Quantity of cargo loaded and the vessel's ETA at first or sole discharging port and shafl thereafter radio
Whours  and. Ll . hours’ notice 0f her ETA 10, et s et s

At each loading ané discharging port, pravided loca! regulations permit, the first opening and Jast clesing of hatches including removal

and regplacing of beams, if any, shatl be eftected by the vessel's crew at Owners’ expense. If local regulations do not so permit, then

these operations shall be eftected by shore labour at Charterers’ expense. In either event, time so used shall not count as laytime. Any

ather such operations shall be effected by shore labour at Charterers” expense and time so used shall count ag laytime.

The vessel shall give, free of expense to Charterers, full use of vessel's lighting on deck and in the carpo companments, also full and
free use of her tackle, derricks and winches and/or cranes, with the necessary power towork all gear simuitaneously at all times, as may
be required by Charterers. Share winchmen/crane drivers shall be for Chartwerers’ account.

The vessel's cargo gear and runners shall be in good working order, the vessel having a valid gear certificate on board. Owners warrant
that the vessel’s gear complies with Clause 1.

In the event of a breskdown of 3 wineh or winches or cranels], not caused by Charterers, their Agents Or contractors, the period of

delay thereby caused to the vesse! is not to count as laytime ar time on demurrage and the cost of any stevedore stand-by time and alt
other expenses thereby directly incurred shatl be for Owners® account.

Any separations required by Charterers between parcels within the vessel’s compartments shall be at their risk and expense and to the
Master's satisfaction,

Tr\e vessel is to be suitable for grab discharge. No carge shall be loaded in any cargo compartments not readily accessible for grab
dISCha"QE: However, shoulfd any cargo be loaded in any inaccessible spaces, ail extra expenses so incurred shall be far Owners’ account
and any time lost to the vesset shall not count as laytime or time on demuy rrage.

Stevedare damage to the vesse! shali be for Charterers’ account, subject to the follawing conditions: —

At the time of the pccurrence the Master is 1o notify the Charterers by telecommunication the details of the stevedore damage in the
case of damage discoverabie by the exercise of due diligence and otherwise o6 discavery thereo!, but in no case later than complenon
of discharge of the cargo, failing whizh any ciaim shali be deermed to be waived.

Furthermore, immediately visible damage occurs the Master shall place the stevedores on notice in writing holding them responsmle
and endeavour to obtain their acknowledgement of liability therefor.

Stevedore damage affecting the seaworthiness of the vessel shall be repaired by the Charterers at their expense in the por whese the
damage occurs and they are to compensate Owners at the demurrage fate lor any Time so used, ovel and above that required for
cargn handling purposes

Damage not aftecting vessel’s seaworthiness shall be for Charterers’ account when actually repaired, bul N0 COMPENs3t:ON is 10 be paid
to Owners for any time so used.
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Packaged 16. Tallying, if ordered by Owners, shall be arranged and paid for by the Gwners. If 1allying is ordered by any other party, it shall be paid 124

Carpo for by Charterers. 135

Tallying If cargo in unmits/packages is loaded, the vessel shall be fully net or wooden cargo batten fitted. Any missing battens shall be replaced 126

Ca Battans by any suitable material to protect the cargo from the ship's steel plating at Owners’ expense and in their time. Any other dunnage 127

rye required shall be provided, laid and paid for by Charterers. 128

Dvertime 17. All overtime expenses at loading and discharging portls} shall be for account of the party ordering same. | overtime is ordered by 128

port authorfties or the party controliing the loading and/or discharging terminal of facility, al such expenses shall be tor Charteress’ 130

account. . 131

Oventime expentes for the vessel's officers and crew shall always be for Owners’ account. 132

Seaworthy 18. M ordered to load or discharge at two berths and/or ports, the vessel is 10 be lef1 in seaworthy trim Lo the Master’s satisfaction for the 132

Trim passage between such berths and/or pons a1 Charterers’ expense, Time usea for ptacing the vessel in seaworthy trim shall count as 134

’ laytime or time on demurrage. 135

Shifting 18. If two loading/disciarging berths are used, the cost of shifting between berths shall be for Charterers’ agcount and time so used shall 126

count. 131

Duet and 20. Any dues and/or wharfage and/or taxes on the vesse! shall be for Owners' account and any on the cargo shall be for Charterers” account 138

Tom EL]
Any other

Taxss - - 140

Apents 21. Owners shall appoint their own agents a1 loading port(s) and their own apents at discharging port{s). Lo

Bilis of 22. The Master shall sign Bills of Lading as presented (but in accordance with Mate's receipts) without prejudice 1o the terms, conditions 142

Lading and exceptions af this Charter Party. Should it be impracticabie for the Master 1o sign Bills of Lading, he may authorise in wrsting the 143

port agents to sign them on his behalf in accordance with Mate's receipts See also Clawse 3. 144

Lightening 23. Provided the vesse! has complied with the draft pravision in Clause 3, any hghtening necessary at portls) of discharge to enable the 145

vesse! to reach her discharging berth(s) shall be at Charterers’ risk and expense, time counting as laytime or time on demurrage but time 145

shifting from the place of lightening 1o the discharging berth{s} is not to count. 147

Lien and 24, The Owners shall have a lien on the eargo for freight, deadfreight, demurrage and average contributions due to them uncer this Charter 148

Cosser Party, Charterers” ligbility under this Charter Party shall cease on the cargo being shipped except for payment of freight, deadtreight 149

and demurrape and except for all other mattars provided for in this Charter Party where the Charterers’ responsibility is specified. 150

Daviation 25. Any deviation in saving or attempting 1o save !ife and/or property at sea shall not be deerned 10 be an infringement or breach of this 151

Charter Party and the Ownaers shall not be liabie tor any loss or damage resulting therefrom. 152

Should the vessel put into unscheduied port{s) whiist on the voyage, the Owners are to inform Charterers and agents at discharging 153

portls] thereof immediately. 154

Genenal  26. General Average shall be settied according to the York/Antwerp Rules 1974 and shall be AHIUSTED INuuuverrreesmerirmsssrrasrer e e ersiniete 155

Aversp and paid in. .- 156

Now Jason Where the adjustment is made in accordance with the law and practice of the United States of America, the following clause s!)a" apply:— 167

Clause “In the event of actident, danger, damage or disaster before or after the commencement of the voyage, resulting trom any cause 158

whatsoever, whether due 1o negtigence or nat, for which, or for the conseguences of which, the carrier is not responsible, by Statule, 159

contract or otherwise, the goods, shippers, consignees or awners of the goods shall contribute with the carrier in peneral average to the 160

payment of any sacrifices, losses, or expenses of a general Bverage nature that may be made or incurred and shall pay saivage and special 181

h charges incurred in respect of the goods. 1862

I a salying vessel it owne:l or operated by the carrier, salvage shatt be paid for as fully as if the said salving vessel or vessels belonged 163

to strangers. Such deposit as the carrier or his agents may deem sufficient to cover the estimated contribution af the goods and any 164

salvage and special charges thereon shall, if required, be made by the goads, shippers, consignees, or owners of the goods 1o the carrier 155

before delivery.” : 166

The Charterers shall procure that all Bills of Lading issued under this Charter Party shali contain this clause. 187

Strikes 7. Neither Charterers nor Dwners shali be responsibie for the consequences of any strikes or lock-outs preventing or delaying the fulfilment 168

of any obligations under this contract. If there is a sirike or lock-out atfecting the loading of the cargo, or any part of i1, when the 169

vessel is ready to proceed from her last port or at any time during the voyage to the port or ports of loading or after her arrival there, 170

the Master or Owners may ask Charterers to declare that they aaree 1o reckon the laytime as if there were no strike or jock-out. 171

Unless Charterers have given such declaration in writing {by lelecommunication, if necessary) within 24 hours, Owners shall have the 172

option of cancelling this contract. If part cargo has already been loaded, the vessel must proceed with same and the freight shal! be 173

payabie only on the quantity tcaded, the Qwners having the tiberty 10 complete with other carge on the way for therr owh account. 174

14 there is = strike r lock-out affecting the discharge of the cargo on or after the vessel's arrival at or off port of discharge and same 175

has no1 been settled within'4B hours, Charterers shall have the option of keeping vessel waiting until such strike or lock-oul is at an 176

end sgainst paying half demurrage after expiration of the time provided far discharging o: of ordering The vessel 10 a sate port where 177

she can safely discharge without risk of being detained by strike or lock -out. Such orders shall be piven within 48 hours after Captain 178

or Owners have given notice 10 Charterers nf the sirike or lock-out affecting the discharge. On delivery ol the cargo at the substituted 178

port, all conditions of this Charter Party and the Bill of Lading shalt apply and the vessel shall receive the same freight as if she hod 180

discharged at the original port of destination, excepl that it the distance of the substituted port exceeds 100 nautical miles the freight 181

on the cargo delivered at the substituted part shall he increased in proportion, 1B

Exespticns 28. The vessel, her Master, the Owners and the Charteters shall not, unless otheiwise expressly provided for in this Chaner Party, be 183

respensible for loss of or damage or detay to or failure 1o supply, ioad, discharge or driiver the cargo arising or resulting from: T84

Act of God, act of war, act of public enemies, pirates or assailing thieves; arrest or restraints of princes,relers or people; seizure under 185

jegal progess provided a bond is promptly furnished to release the vessel or cargo; floods, fires; biockades: riots:insurrections. Civil 185

Commotions; earthquakes; explosions. 87

No exceptions afforded the Charterers or Receivers under this clause shall relieve the Charterers or Recewvers af or diminish their 168

obligations for payment of any sums due 10 the Cwners under the provisions of this Charter Party. 183

Ruirt 29, Charterers have the privilege of reletting all or part of this Charter Party 16 others, subject to Owners' appraval, which shall not be 100

unreasonably withheld, Charterers guaranteeing 1o the Owners the due tulfilment of 1his Charser Party. 18
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Arbitration

Brokerage

Protecting
Clauses

Clause
Paramount

30.

31.

32

a3,

Any disputes arising under this Charter Party are 10 be referred 1o arbitratiornan.. .
law applicable to Charter Party disputes in the city of the arbitra? torum,

Except where i1 is the general practice in the selected arbitral forum far such dispuies 16 ke athnizied by & 1TIpATtte THRUna . one
arbi1rator 15 10 be appoinied by each of the parties, and :n the case the athiralor shall nm agree. the ssues 10 conlention shall be
submitied to an umpire selected by the two arbitrators. Otherwise, on the second ot tnparine hayy, ore arbitralo s 1o be appoinied
by each of e parties, and a third by the two 5o chosen.

The decision of the arbitrators 0r umpire in the first case and that of 1he laparite iboral O & Magonty o1 116 the seeond case shal
be binding on the parties, subject 1o the apolicabie law.

..... eeve--.@nd sutiect 10 the

A brokerage of.
[T (= TSP URUUPOTOTROIS R

P 28 £ T U U SUUPT
on gross treight, deadireight and demurrage is payable by Owners at the time of receiving treight, respectively demurrage, vesse! lost
o1 not lost

The foliowing clauses are fully incorporated in, and are 10 form part of, this Crarter Party:

P. & |. Bunkering clsuse: '

The wessel shali have the tiperty as part of 1he contract voyage 1o proceed 1o any Port of ports 81 whith bunker fuel s available 1or the purpose ol bunkering
8t any stage ol the voyage whatscever snd whether such ports are on o+ off the direct and/pr customary route o foules pelween any ol the porsof 02d-rg
Or discharge named in this Charier Party and may there take bunkers in Any quaniity in the discretion of Dwners even to the Tub capazity of fuel tark:
ang peep tanks and any other compariment in which fue! can be carried, whethel such amount s ar is Aol required for the charteren voyage

Both to Blame Collision clause:
H the lability for any eollision in which the vesse] is involved while periorming this Charter Party 1alis to be determined in aceordance with the Jaws of
the United Swtes of America, the 1oliowing tlause shail spply

“If the vessei comes 1nto collision with another vessel as a resull of the neghgence of the other vessel and any act, neglect or oelaalt of the master
matiner, pilpt or the servants of the Carnier in the navigaltion orn the managemem of 1he vessel the owners of the goods carned hereunoer will INdemnity
the Cafrier against alt loss or Labiiy 10 the pther or noncarryving vessel of her Owners in so far as such lass or Lebility represents ioss of or daTagesic or
any claim whatsoever of 1he awners 01 the said goods, paid o pavable by 1he oiher o1 non-Carry NG vesse! or Ner pwners to the awners ol the 3.2 goods
and set off, recouped or recovered by The OTner OF NBR-CArry g vessel or her owners as part o therr Ciaim Bgainst the carrying vesse! Ot carrie”

The foregoing provisions shail also apply where the Owners, pperatars or those in charge of any vessel or vessers or objects other thar, o In a0gition 1g,
the coliiding vessels or abjecis are at fault in resoect to a calhision or contact.”

The Charterers shall procure that al! Bilis of Lading issued under this Charter Party shall contain the same clause.

ice clause:

Port of loading.

|8} ir the event of the loading par1 being inaccessible by reason of e wher vessel is reacy 1o proceed from her last port or atany 1ime Cuning 1ne vOyane
or on vesse:'s Brrivai or 10 case 1rost se1s n atter vessel 5 arrival, the Captain for fear of being frozen in s a1 hberty to leave withaut cargo, and 1his Charter
shall be null and void . .

(b} If during 1oading the Capain, for fear of vessel be'ng frozen 1n, geems 11 advisable 10 ieave, be has liberty to do so with what cerge ke has or bpa-a
ang 10 proceed to any Dlher porl or ports with oplion of compieting cargd 1or Dwners’ benefit for any part ¢ ponts Including part of discharge. Any pa-
of eargo thus loaded under this Charter shal! pe forwarded to destin2lion at vessel's expense but agains1 gaymenst of freight, provided 1hat ne extra expenses
be thereby caused to the Recewvers, {reight be ing paid on guantity delivered hin proportion if lumpsum], all other conditions as per this Cherter Party,

{c) in case of more than one loaging port, and 1f one of more of the porss are closed by (g, the Captain or Dwners shail be at liberty eitner to ioad the part
carge at the open port and 1ill up efsewhere for their own accaunt as under sectior (B] or 10 deciare The Cnarter null and vord uniess Charterers agree 1c
ioad full cargo m the open port.

{d) This Ice Ciause »z not 10 apply in the Spring,

Part of ducharge.

{8) Shouit ite (except in the Spring! prevent vessel from resching port of duscharge Recervers shall have the oouon pf keeping vessei wa-1ing unti! the
re-ppening Gf nasiganion and paying demurrage. or of ordening the vessel 1o a safe and immediately accessibie port where she can sately discharge witnout
nsk of Gerention by ice. Such orders shall be given within 4B hours after Captain of Cwners have given notice 10 Chartergrs of the impossidinty 0f reaching
part of desunation.

{p} 4 during discherging the Capta:n for tesr of vessel Deing frozen 10 geems 11 advisable 10 leave, he has liberty 10 00 §0 with what cargo he hat on board
8ng tC proceed 14 1he nearest accessiDie port where ghe can safely discharge

Ic) On delivery of the carga at such pors, 8l conditians of the Bl of Lading <hall annly and vessel shall receiye t~8 came draiphe ar ¥ sha had 3wc=pred at
the or:gingl part o destination, except that if the distance of 1he supstitutes port exceeds 100 naunical miles, 1ne trewght or- the cargp delivered at the
subsiituted port shall pe incressed (n proportion.

War Risks clause:

1) In these ciauses “War Risks'' shall include any blockade or any 3Chioh which 15 announced as a blockage by any Government or by any belligerent ar
by #ny organized DOdy, $25013g8, PiraCy, BNO 8hy aCtusl Or threatened war, hosuhlies, warl ke OpEralIGNSs, Civil wa™, Civil COMMDUON, Or revpiution

12} 15 31 By Tine before the Vessel commences fpading. it appears that perfarmance of the contract wili subject The Vessel or her Master and crew ar het
CBrge 10 war risks @t any stage @f the adventure. the Owners shall be ennisied by lelter or 1elegram despaiched to the Charterers, to cance: this Charter

{2) The Mesier shall not be required to ioad cargo ar 16 continge loading or 10 proceed on of to s:gn Biltist of Lading tor any adveniure ©n which or any
port 3t which 11 appears that the Vessel, her Masier and crew o1 her cargo will be subrected to wa: Hisks. In the gvenl of the exercise by the Master of bus
righs unider 1hrs Clause after part ar full carge has been ioaded, the Master shal! be at ilberty eaher 10 Sischarge such cargd 31 the {pading port or 10 proceed
therew.tr In the ialier case the Vessel shall have hiberty 1o carry othet cargo {or Dwaers’ benefit Bnd accordingly o praceec 10 and inad ar aischarge such
Other Cargo at any Giher poTt of ports whatsoever, backwards or focwards, although 1n a contrary direction 1a o7 oul of or beyand the ortinary route in
the event af the Master eleciing 10 praceed with pari cargo under 1 Ciause Jresght shall in any case be payabie on the quantity delivered.

(&) 11 8t 1he time the Masier elects 10 proceed with part or full cargo under Clause 3. or alter 1he Vesse! has (eft the loaging por, or the last of the loading
ports,  'more thar one, 11 appears that Turther perlormance of the coniract will subject the Vessei her Master and Crew of her corgo, 1o war risks, the
earge shall be discharged, or o the discharge has been commenced shall pe compleled. at any safe port in vicimaty of the port of ducharge as may fe
ordered by 1he Charterers | no such Ordirs shall be recerved iram the Charterers within 4B hours atier the Dwners have despatched a request by telegram
to the Charterers 1or the nominanon of a substiiute discharging por1. 1he Dwners shail be a1 iberty to discharge the cargo at any sale port which they
may n their discrenion, decige gn ang suth discharge shall be deemed to be due dulliimem of the cantract of atireaghiment. In the event of cargo being
dhscnarged av any tuch nther port, the Owners shalt be entitied 10 freight a5 i1 the discharge had been effected 31 the port or ports named in the Billis) of
Lading or 1o which 1ne Vess«i Mgy have Leaen ordered pursyant therelo,

15: {a: The Vesse! thall have Wherty 15 compry with any chrections ot recommendations as 10 ioading, departure, arfival, routes, poris of gsll, stoppages
des1Nation, Foncs, walkrs, discharge, delivery ar n any olher wike whatsoever Lincluding any directiion or recommendation ReL to go 10 the port of
$ES1IN3NCN Or 16 delay proceeting therels Or 10 ploceed 10 S0me other port! given by any Government or by any belligerent ar by any arganized boch
ENgagesd 1N Qivil wat, hostintes or warkke operationy of by Bny person or body acuing or peiligerent or of any such omganized body or by any comrm:tiee
Or persan having under the lerms Gl The war nisks insurance br the Vesse: The right tc give any such directions or recommendations. H by reason af orn
compliance itk any such direction or recommendation. anylhing 15 dong ar s not dane, such 3hall not be geemed a deviation

b} M, by reatan of or in compliance with any such dereetions of recommendations, the Vessel does not praceed 16 the parst Or ports named in the Billist of
Lading pr 16 which she May hawve been ordered pursuant therete, the Vessel may profeed 10 any port 23 direcied or recommended or to any safe port
whith the Gwners in 1her oscrenion may decide on and thele discharge the cargo Such discharce shall be geemed to be due fuliiiment of the conptract of
atfresphument and the Gwners shzll be entihed 10 {reight as if discharge had been effected at the port or ports named 1n the Bilk] of Lading or 1o whicn
the Vessei may hare neen grdered pursuant therelo.

161 Al extra expenses Hingluding insurance casti) nvolved 10 discharging cargo at the lpading poft or w0 reaching or Sischarquing the carbo at any port as
prowded n Clauses 4 and § (bl hereof shalt be paid by the Charterers andjo+ cargo owners, 8no the Owners shatl have a hen on the cargo for all moneys
due under 1hese Clauses

The Hague Rules as Amended hy the Brussels Protoco! 1968 shall apply 1o this Charter Party and to any Bills of Lading issued hereunder.

The Charterers shatl procure that all Bills of Lading issued under this Charter Party shall contain a clause 1o include these rules.
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MEDITERRANEAN @b a er 39 ar tP
—_— L
IRON ORE
Lowd! RV £ : H
1. IT 18 THIS DAY MUTUALLY AGREED BETWEEN N
owners of the good Bussinahip or vemssl calied the
OF ..o TODA Dot reginisr, now trading and sxpected resdy io load about....
and Charterars.

2. That the -ud Bhip being warranied tight, staunch, and strong, and in every way fitad for the voyage, shall aftar

deiivery of her outward cargo, proossd with all convenient apeed to
and there load always afioat in the customary maaner, free of turn, wben, whers md aa soon &8 ordored hy Eh.lpper ] -phl

u full and complete Cargo of Lron Ore, say sbout . . tops, pot sxcseding what she kb ressonably siow and wrry over
and sbove her Tackle, Apparel, Provisions and Pu.rmtun and being so loadsd, ahall with all conveniont speed pmed
MO ettt e raeeen s e epereeas

and there deliver the same as oustomary, when, where and s directed by Consignes, to whom writien notios is o he given dnrmg
office hours, 8 .m0, 60 8 pun.. or Baturdsye § w.m. 0 ] pan., of the Vaeasel being ready 1o discharge. Bhip payiog for discharging.
Ona shilling per ton on quantity delivered, alsc oransge if dischargsd in & Boottish port.

3. Freight to be peid at and after the rate of

per ton of 20 cwt. delivered, in full of all part charges, pilotages, ingres, light duos, tri hghurags and all other dunl
usus}ly paid by Steamers. iticludibg dues op Cargo ss customary if B dischargee at & Bo: port. If the Bieamer is
ordered tc Briton Ferry to discharge she ahall proceed to the Briton Ferry Iron Works Wharf and dischargs there at ber own
risk, Master or Ownere Lo satinfy themmslvaes that abip may safsly do so and thers deliver the said Cargo, aa sustomary, by night
as wall as by day

4. Bufficient Cssh (if required) for Ship’s ordinary disbursements to be advanoed st Port of Loading, at the current
exchange, by Ehippers against tbs receipt of the Master on Bills of Leding, iess Three per cent. 4o cover commisaion, interse,
snd insutsace, wnd the remainder of the freight to be paid on right and true delivery of the Cargo, in Gash.

5. 'The Cargo to be shipped st the rate ol ... Tons and to be discharged at the rate of 500 tons per clear working
day of 24 consecutive hours (weather permitting), Sunduys snd Bolidsya always excepted. Time lost by reason of sll or any of
the folinwing ceusss shall oot be compated in the Joading or discharging time, vir. : War, Rebsllion. Turmults, Civil Commotions,
Insurrections, Political Disturhances, Epidemics, Quarantine, Riota, 8trikes, Lock-outa, moppage of Minera, Workapen,
Lightermen, Tugbostmen, or other hands essentisl to the Working, Cartisgs. Delivery, Ehipment or Discharge of the said Cargo
whather partisl or geners!, or Accidents ai the Mines, at Receiver's Works or Whas!, Landalips, Floods, Frost or Bnow, Bad
Weather, Intervention f Banitary, Customs, snd/or other constituted Awotborilies, Parcial or Total Bloppage on Rivers, Canale
or oo Railways, or any other canse beyond constol of Charisrers, unles steamer is airesdy on demurrage.

6. Time for loading to count from 8 am. after the Bhip ia reporied and ready, and in free pratique (whather in bertb
or not), and for dischasging from & a.m. after Ehip i reported and in every respect ready, sod in free pratigue, whether in berth
: or not. Steamer to be reporied during official hours only.  In case Shippers ten wrrange to load or discharge on Sundays
: or Holidaps, or before time commences to eount, Captain to sllow werk to be done ; half such time used t0 count. Time between
| p.m. 8aturday and 7 a.m. Monde¥ ot to eount, unless used, in which case half such time actually used to count.

7. Tbe Ship to unload barges sent slongaide with all posibls deapsteh (should this mode of ahipping e used) ; and any
dslay ineurred by pot doing so is not to count s part of the lay daye. The Ship to load and discharge aa rapidiy ae poesible,
and give use of steam winchees and stasm free of expense, and crew to drive the winches, if permitted by local iabour regulations,
otherwise shore hands to ba employed, and Charterers to pay cost of same. The 8hip to work 4t night, if requested to do sa, sil
extrs expepses ipcurred thersby being paid by (wners ualess steamer is on demurrage. The Ship to keep tbe steam winches in
goad working order.

8. Demurrage (if spy) at the rate of sightpence per ton per running day on the total guantity of cargo delivered but
i no cass Jeas than £50 per day.

9. Chartsrers to have the Hght to average tbe days allowsd for loading and discharging.

10. If any wilful misrspresentation be made in respect of the gize, poaition, &c., or shounld the Steamer not be in Loading
Fort and ready to ioad within 28 days from the date of this Charter Party, it sball be at ths option of the Charterer whethar
or not be will joad Lhe vesssl. -

11. The Captain to sign Hills of Lading at any Freight required by Chariersre. not less than Chartered rate. Cost of loading
cargo is to be considered as sdvance of Freight and signed for accordingly. unles paid for in cash.

12. The Bisamer ia 1o be sddresssd for the Custorn Eouse business to Chartersrs or their agente at Forts of Losading and
Discharging on nsual terms under & penslty of £20, which togetber with all Brokerages and Charges may be deducted from the
freight. Agents at discherging port will be... —

13. Any aversges occurring under this Charter to be settied wecording to York-Antwerp Rules, 1874

14. Mastor to telsgraph “ Chariersrs,” as woll as Charterer's agents at Port of Loading, should he have to put io at any
Port or Ports,

15. 1o omse of Jettison, the Captain to report the same to Consignees immediataly on arrival.

16. An address commission of 2} per ¢ent. to be paid to Charteret, ob delivery of Cargo.

17. Bhippers to put the mineral on board, Ehip paying tenpeues per ton on quantity delivered for such operution.

1E. A Commimion of one-third of Five per cent. oo the gross amount of freight. dead freight, and demurrage is due to
Charterera on dalivery of cargo.

... POBBOBALON.

a”
"

23

[
"

NOTICE.

BERIOUS LOSSES have rocently bomn enused to Charterars by Caplains signing Nilla of Lnding for n greater quantity

than thay knew to have haen loadad.

At Ln Goulette the Charterors are not responsible for draught of water nxcooding 20§ English foat,
A true copy ol original ChATEOF I e

v Murbells
++ Bavinal

DWNFERS ARE PAID freight on output weight, and where Captains sign for an exceanive quantity, ibuea puid by the

THE CAPTAIN should carofully calculnte from ship's dinplacemeant the woight of cargn, and make sufficient allownnce
Sleamor on such exvone nre not eacovorahle.

OWNERS ARE REQUESTED to assist Charterera by warming the Cnptuin kot to sign Dills of Lading for one ton mora
for weight of bunker conl, water, rore, &c.

than Captnin beliavea to ba on boand his Bteamer.

19. Bhip to apply w

. for (.lrgo sod wire them ob leaving last Port of Ducharge if there are t.olegr.phw

fu:xlmu, failing whith Shippers to be .l.lowed one day extra for losding.
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20, The Act of God, the Queen’s enemist, Arrest and/or Restraints of Rulers, Prinees snd Paople, Quarantine, Fire on
Board, iv Hulk or Craft or oo §hore, lee, Barrairy of the Master and Crew, Enemisa, Pirstes, Robbers by land or ses, sccidente
to and damage and dotantion from Boilers, and of Machinery, Colluions, Sursanding, Jettisop, or from any sct, peglect, defanlt
or error in judgment whataoever of the Filoi, Master, Crew ur other pervants of the Shipowners in the managemrnent andjor the
navigetion of the Steamer, and all and every cther Dangers and Accidents of the Seas, Hivers and Canais of whaiever nature
and kind whatsoever, before and during the said voyaye siwsys axcepted. Steamer has Liberty to call st any port or porta, in
ADy omMigr, of pisces, 10 bunker, of receive and/or deliver part corgo sodfoT passshgers. oF 10 deviate for the purposs of seving
life or property, will leave to sall without Pilots, and tow or 10 bs towesd and semist vesssls or Lo be amxisted in sll mituations
whateoever, Salrage and/or townge for Owner's sole benefit. Ship not anewerabis for losses through sxplosiap, bursting of beilers,
breakage of shafie, or any lateat defect in the machinsry or Hull not sesdlting from want of due diligence by the Owners of the
Ehip or any of them or by the Ship’s Husband or Maoager.

21, AH Lability of Charterer shali cease on complstion of londmg and psyment of advance, if any, Owner baving lien
on Cargo for freight, dead freight, aod demurrage.

22, Extra duty {if any) in conssquence of the Veseel not bem; British to be boroe by Bhip.

23, The Captain sball covor the bateh of each bold os soon ud the loading into same has finished. and siso all hatches
when the loading or discharging hse finished for the day, if the weatbar be wet or thresiening ; he sball #leo, duriog rain and
anow, eover up sl batches by which loadine or dischargiog is pos sctually going on. It is agreed that the Captain may send
saeons to check the ni.ght of the cargo on delivery so as to aveid dispute, and weight as sacorvained to be conchuive,

24, Owners u:upt. Ltbe risk of detention which may arise if by resson of insufBcient depth of water tho meamer cannot
get 1o & usual joading and/or discharging berth, as ordered, when seme avaiiabie.

£5. Any time lost at discharging port owing to saarcity of wagons and/or labour is to be computed e Iny deye.

28. If through congestion st the Port of Discharge steamisy is Xept waiting off the port lsy days are Lo oomments to count
sa per Clause 6, but not until 36 bours from arfival {Sundays and bolideys exeepted).

27, Jo the event of any genersl mrike, riot, insurrection, revolutior or war, whick may prevent the Sbipment of Irop
Ore under thia Charter, the Owners in the event of no pargo having been Joaded, bave the option of cencelling this Chartar or
if any cargo bas been ioaded they have the right wo procesd on the voyage with the cargo so losded. In the latter came the time
0 count a3 lny days W be mutoally agreed batoween Owners and Charverara.

5. Straker & Sons Ltd., 47-51 Grear Suffalk Sireer. London, 5.E.1.
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FORM NO. 36-104 ANNEX IX

AMERICANIZED WELSH COAL CHARTER®
APPROVED BY
ASSOCIATION OF SHIP BROKERS & AGENTS (U.6.A.), INC.
NEW YORK—1953; AMENDED 1979.

............... JROTURTUITOPOO .
1 At is this day nudualip agreed, sETWEEN
2 Owner of the Steamship/Motorship
3 of , built at of
4 tons pet register, or thereabouts, und about tons total deadweight inclusive of bunkers, classed
5 in length overall beam
6 dmaft fnow
7 Charterer;
2 1. That the said wvessel being tight, staunch and strong, and in every way fined for the voyage, shall, with ail possible dis-
9 patch, sail and proceed w0

10 ) and there load, always afloat, in the customary manner from the Charterer, in such dock
11 s may be ordered by him, a full and complete cargo of coal nol exceeding tons nor kess than
12 tons, guantily at Vessel's oplion, and not exceeding what she can reasonably stow and carry,

13 over and sbove her tackle, apparel, provisions and furniture; and being so loaded, shall therewith procesd, with all possible dispatch, to

14 or so near thereunts as she can safely get, and there deljver her cargo alongside any wharf mnd/or vessel and/ot craft, as ordered,

15 where she can safely deliver, always afloat, on being paid freight at the rate of
16 US. currency per ton of 1,000 kilos on bill of lading quantity. The Owner shall furnish. if

17 reguired, a statutory declaration by the master and other officers that all cargo received on board bas been delivered. The freight
18 is m full of loading, dumping and trimming, and all port charges, pilotages, agency fees and consulages on the vessel. All wharfage
19 dues on the cargo to be paid by the Charterer.

20 2. The FREIGHT is to be paid

21 1. NMotice of approximate quantity of cargo required and of wvessel's expecied date of arrival at port of loading w0 be given to

22 Charterer or his agents at least days in advance.
23 4. The Cargo to be loaded into vessel
24 : weather working day(s} of 24 consecutive hours,

25 (excluding bunkering time, Sundays, custom house, colliery, legal and/or local holidays, and from noon on Saturday or the day
26 previous to any such holiday 1o 7 a.m, on Mondey or the day afier any such holiday, unless used in which event only time actually
27 used in joading cargo 10 count) commencing 24 hours after vessel tenders and is ready 10 load, unless sooner worked, whereupon time
28 is {o commence and writlen notice is given of the vessel's being completely discharged of inward cargo and ballast in all her holds
29 and ready to load, such notice & be given between business hours of 9 am. and § p.m., or 9 am. and ] p.m. on Saturdays. Any lime
3¢ iost through riots, strikes, lockouts, or any dispuie between masters and men, occasioning a stoppage of pitmen, trimmers or other
3] hands connected with the working or delivery of the coal for which the vessel is stemmmed. or by reason of accidents 10 mines or
3% machinery, obsiructions, embargo or delay on the railway or in the dock: or by reason of fire, floods, frosts, fogs, storms or any canse
33 whatsoever beyond the control of the Charterer affecting mining. transporiation, delivery and/os loading of the coal, not to be com-
34 puted as part of the loading time (unless any cargo bt actually loaded during such time). In the event of any stoppage or stoppages
35 arising from any of these causes continuing for the period of six running days from the time of the vessel's being ready 1o load, this
36 Charter shall become null and void; provided, however, that no cargo shall have been shipped on board the vessel previous to such stop-
17 page or stoppages. In case of partial holiday, or partial stoppage of colliery, collieries or railway from any or either of the aforenamed
38 causes, the lay.days to be extended proportionately to the diminution of output ansing from such panial hotiday or stoppage, If

39  longer detained, Charterer 10 pay U.S. Currency per running day (or pro rata for part thereof)
40 demurrage. If sooner dispatched, vessel to pay Charterer or his agents U.S. Currency per day (or pro rata
41 {or part thereof) dispatch money for time saved. Mo deduction of tieme shall be allowed for sioppage, unless due
42 notice be given at the time 10 the master or Owner,

43 5. If any dispute or difference should arise under this Charter, same 1o be referred to three parties in the City of New York. one

44 to be appnintcgl by each of the parties hereto, the third by the two so chosen, and their decision. or that of any two of them. shall
45 be final and binding, and this agreement may, for enforcimg the same, be made a rule of Court. Said three pariies 10 be commercial

46 men.
47 6. The cargo 1o be loaded, dumped and ttimmed by men appoinied by the Charterer at the tariff rare of the port at vessel's

48 expense.

49 7. The bills of lading shall be prepared in accordance with the dock or railway weight and shall be endorsed by the master,
50 agent or Owner., weight unknown, freight and all conditions as per this Charter, such bills of lading 1o be signed at the Char-
51 terer’s or shipper's office within twenty-four hours afier the wvesse! is loaded. Master shall sign a certificate stating that the
52 weight of the cargo loaded is in accordance wilh railway weight certificate, Charterer is 1o hoid Owner hurmless should any
53 shortage occur.

54 8. The Act of God, the king's enemies. restrainls of princes and rujers, and perils of the sea excepied. Also fire. barratry of
55 the master and crew, pirates. colhsions, strandings and accidents of navigation. or latent defects in or accidents 1o, huli and/or
56 machinery and/or boilers always excepted, even when occasioned by the negligence, default or error in judgment of the pilot, master,
mariners or other persons employed by the shipowner, or for whose acls he is respensible, not resulting. however, in any case from
58 wamt of due dilipence by the Owner of the ship, or by the ship’s husband or manager. Charterer no answerahle for any negligence,
59  defaull, or error in judgment of trimmers or stevedores employed in loading or discharging the cargo. The vessel has Jiberty to call
60 at any ports in any order, to sail without pilots, 1o tow and assist vessels in distress. and to deviate for the purpose of saving life or
61 properiy. and to bunker.

62 9. The cargo 1o be discharged by consignee at port of discharge, free of expense and risk to the vessel, at the averaze rate of
1ons per day, weather permitting. Sundays and holidays and sfter noon on Saturdays excepled provided
64 vessel can deliver it at this rate. If longer detained. consignee to pay vessel demurrage at the rate of U.5. currency
65 per running day {or pro rata for part thereof). If sooner dispatched, vessel to pay Charterer or his agents LU.5. cur-
66 rency per day (oo pro rata for part thereof) dispaich monev for time saved, Time to commence twenty-four (24}
€7 hours, Sundays and holidays excepted, after vessel is ready to unload and written notice given. whether in berth or not. even if vessel
68 is already on demurrage, and the time allowahle for discharging Lo be calculated on the basis of the bill of lading guantity. In case
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of strikes, lockouts, civil commotions, or any other causes or accidents beyond the control of the consignee which prevent or delay
the discharging, such time is not 10 count unless the vessel is already on demurrage

10. MNotice at port of discharge to be given in writing 1o consignee’s agent on working days beiween the hours of 9 a.m. and
5 p.m, and 9 a.m. and noon on Saturdays.

15 Shiflipg time from anchorage place to loading or discharging berth is not to count even if vessel is atready on demurrage.

12. Opening and closing of halches at commencement and completion of loading and discharging shall be for Owner's account
and time used is not to count.

13. Lighterage, if any, at discharge port to be at the risk and expense of consigness and time used to count as laylime.

14, 1In case of average. the same to be settled according to York Antwerp Rules 1974, Should the vessel put into any port or
ports leaky or with damage, the cepiain or Owner shall, without delay. inform the Charterer thereof. Caplain to telegraph Charterer
in case of putting in anywhere.

15, WVessel not t0 tender before S a.m. on and if vessel be nol ready at igading port as ordered
betfore % am. on . or if any wilful misrepresentation be made respecting the size, position or state of
the vessel, Charterer 10 have the option of cancelling this Charter, such option 10 be declared on notice of readiness being given.

16. Vessel to be consigned to agents at port of loading, and 1o agtuts at port

of discharge.
17. Overtime is to be for account of party ordering same. However, if ordered by port authorities, same is lo be for Charterer’s
account Officers’ and crew overtime expenses 10 be for Owner's account.
18. Extra insurance. if any, due to vessel's age, flag. classification or ownership shatl be for Owner's account.
19, Wo cargo is to be Joaded in deeptanks or similar places inaccessible to reach by grabs.
20. Any damage by stevedores shall be settled directly between Owner and stevedores. .
21, Owner shall. at his risk and expense, comply with all appiicable roles. regulations and laws relevamt to water and/or air
pollution alL ports of loading and discharging. In cases where vessel calls at a U.S. port. Owner warrants to have secured and carry
on board the vessel a Certificale of Financial Responsibility as required under U.S. law.
22, Al bills of lading shall include the following three clavses:
NEW JASON CLAUSE: In the event of accident, danger, damage or disaster before or after commencement of the voyage,
resulting from any cause whatsoever, whether due to negligence or not, for which, or for the consequences of which, the carmer
is not responsible, by slatute, contract or otherwise, the poods. shippers. consignees or owners of the goods shall contribute
with the cafrier in general average to the payment of any sucrifices, losses or expenses of a general average nature that may be
made or incurred, and shall pay salvage and special charges incurred in respect of the goods.
It a salving ship is owned or operated by the carrier, salvage shali be paid for 2s fully as if such salving ship or ships belonged
o strangers. Such deposit as the carrier or his agents may deem sufficienr 1o cover the estimated contribution of the goods. and
any salvage and special charges thereon shall, if required. be made by the goods, shippers, consignees or owners of the goods to
the carrier before delivery.
CLAUSE PARAMOUNT: This bill of lading shall have eflect subject to the provisions of the Carriage of Goods by Sea Act
of the Uniled States, approved April i6th. 1936, which shall be deemed 10 be incorporated herein, and nothing herein contained
shall be deemed a surrender by the carrier of any of its riphts or immunities or an increase of any of i1s responsibilities or
liabilities under said Act. If any terms of this bill of Jading be repugnant to said Act to any extent, such term shall be void to
that extent but no further.
NEW BOTH-TO-BLAME COLLISION CLAUSE: If the ship comes into collision with another ship as a result of the
negligence of the other ship and any act, negiect or default of the master, mariner, pilot or the servants of the carrier in the
navigalion or in the management of the ship. the owners of the goods catried hereunder will indemnify the carrier against all
toss or liability 10 the other or non-carrying ship or her awners in so far as such loss or liability represents loss of, or damage to,
o7 any claim whatsoever of the owners of said goods. paid or payable by the other or non-rarrying ship or her owners fo the
owners of said goods and set off, recouped or recovered by the other or non-carrving ship or her owners as part of their clait
against the carrying ship or carrier.
The foregoing provisions shall also apply where the owners, operators or those in charge of any ship or ships or objects other
than, or in addition to. the coliiding ships or objects are at faul in respect to & coliision or contact.
23, PROTECTION & INDEMNITY BUNKERING CLAUSE: The vessel in addilion to all other liberties shall have liberty as
part of the coniract voyage and at any siage thereof 1o proceed 1¢ any port or poris whatsoever whether such ports are on or off
the direct and/or customary route or roules 1o the ports of loading or discharge named in this Charer and there take oil bunkers in
any quantity in the discretion of Qwners even to the full capacity of fuel tanks, deep tanks and any other compariment in which
oil can be carried whether such amount is or is not required for the charlered voyage. .
24. CSUK. WAR RISKS CLAUSES 1 & 2: No bilis of lading 1o be signed for any blockaded port and if the port of dis-
charge be declared blockaded after bills of lading h2ve been signed. or if the porl to which the ship has been ordered to discharge
either on signing bills of lading or thereafier be one to which the ship is or shall be prohibited from going by the government of
the nation under whose flap the ship sails or by any other povernment, the Owner shall discharge the cargo at anv other port covered
by this Charter Parly as ordered by the Charierers (provided such other port is not a blockaded or prohibited port as above men-
tiodned; and shall be entitled Lo freight as if the ship had discharged ai the port or ports of discharge to which she was originally
ordered.
The ship shall have liberty to comply with any orders or directions as to depariure. arrival, routes, ports of call, stoppages, destina-
tion. delivery or mherwise howsoever given by the government of the nation under whose fiag the vessel sails or any depariment
thereof. or any person acting or purporting 1o act with the authority of such government or of any depariment thereof, or by any
commitiee or person having. under the terms of the war risks insurance on the ship the right to give such orders or directions and
if by reason of and ir compliance with any such orders or directions anything is done or is not done, the same shall not be deemed
a deviation, and delivery in accordance with such orders or directions shall be a fulfiiment of the contract voyage and the freight
shall be payabie accordingly.
25. Charterer shall have the privilege of transferring part or whole of the Charter Party 10 others, Charterer guarantecing to the
Owner due fulfiliment of this Charter Panty. *
26. The Chanerer's liabflity shall cease as soon as the carpgo is shipped, and the freight, dead freight and demurrage in loading
(if any) are paid. the Owner having a lien on the cargo for freight. demurrage and average.
27. Penalty for non-performance of this agreement, proved damages. po1 exceeding the estimated amount of frerght.

28 An address commission of percent on the gross amount of freight, dead freight and demurrage is due by the vesse!
#nd Owner 1o the Charterer on payment of freight. .
19 A commission of percent on the gross amount of freight, dead freight and demurrage is due on payment

of freight by the vessel and Owner 1o

Panied by Parry's. BALTIC EXCHANGE CHAMBERS. 28D FLOOR. 15 5T MARY AXE, LONDON, EC2
By ptrmisaon of the ASSOCIATION OF SHIP BROKERS AND AGENTS (U 5.4 INC.






